JUDGMENT OF THE [GENERAL COURT] (Fourth Chamber)

8 March 2007

(Competition — Decision ordering an inspection — Cooperation in good faith with national courts —
Cooperation m good faith with national competition authorities — Artidle 20(4) of Regulation (EC) No
1/2003 — Commission notice on cooperation within the network of competition authorities — Statement
of reasons — Proportionality)

In Case T-339/04,

France Télécom SA, formerly Wanadoo SA, established in Paris (France), represented by H. Calvet and
M.-C. Rameau, lawyers,

applicant,
v

Commission of the European [Union], represented by E. Gippini Fournier and O. Beynet, acting as
Agents,

defendant,
APPLICATION for annulment of Commission Decsion C (2004) 1929 of 18 May 2004, in Case
COMP/C-1/38.916, ordering France Télécom SA and all undertakings directly or indirectly controlled by
it, including Wanadoo SA, and all undertakings directly or indirectly controlled by Wanadoo SA, to submit

to an inspection under Article 20(4) of Council Regulation (EC) No 1/2003 of 16 December 2002 on the
implementation of the rules on competition laid down in [Articles 101] and [102 TFEU] (O] 2003 L 1, p.

1),
THE [GENERAL COURT] (Fourth Chamber),
composed of H. Legal, President, . Wiszniew ska-Bialecka and E. Moaverc Milanesi, Judges,
Regustrar: I<. Pochec¢, Admuristrator,
having regard to the wntten procedure and further to the hearing on 8 June 2006,

gives the followmg

Judgment

Legal background

Artide 11(1) and (6) (entitled ‘Cooperation between the Commussion and the competition authorities of
the Member States”) of Counail Regulation (EC) No 1/2003 of 16 December 2002 on the implementation
of the rules on competition lad down in [Articles 101] and [102 TFEU] (O] 2003 L 1, p. 1} provides as
follows:

‘The Commission and the competiion authorities of the Member States shall apply the [Union]
competition rules m close cooperation.



The tutiation by the Commission of proceedings for the adoption of a decision under Chapter 111 shall
relieve the competition authornities of the Meamnber States of their competence to apply [Articles 101] and

[102 TFEU]. If a competition authority of a Member State 1s already acting on a case, the Comrmussion
shall only mitiate proceedings after consulting with that national competition authority.”

Artidle 20 of Regulation No 1/2003 (entitled ‘The Commission’s powers of inspection’) provides as

follows:

‘1. In order w carry cut the duties assigned to it by thus Regulation, the Comimission may conduct all
necessary inspections of undertakings and associations of undertakings.

2. The ofticials and other accompanymg persons authorised by the Commission to conduct an inspection
are empowered:

(a) to enter any premuses, land and means of transport of undertakings and assodations of undertakings;

(b) to exarnme the books and other records related to the business, irrespective of the medium on which
they are stored;

(c) to take orobtainin any foom copies of or extracts from such books or records;

(d) to seal any business premises and books or records for the peniod and to the extent necessary for the
mnspectior;

(e) to ask any representative or member of staft of the undertaking or association of undertakings for
explanations on facts or documents relating to the subject-matter and pumpose of the inspection
and to record the answers.

3. The officials and other accompanying persons authorised by the Comrmission to conduct an inspection
shall exerase their powers upen production of a watten authorisation specifying the subject-ratter and
purpose of the mspection and the penalties provided for in Article 23 in case the production of the
requited bocks or other records related to the business 1s mcomplete or where the answers to questions
asked under paragraph 2 of the present Article are incorrect or musleading, In good time before the
mspection, the Commission shall give notice of the mspection to the competiion authonty of the
Member State in whaose ternitory it 1s to be conducted.

4. Undertakings and assccations of undertakings are required to submit to mspections ordered by
decision of the Commnussion. The decision shall specify the subject-matter and purpose of the mspection,
appomt the date on which 1t is to begin and indicate the penalties provided for i Articles 23 and 24 and
the night to have the decision reviewed by the Court of Justice. The Comumission shall take such deasions
atter consulting the competition authority of the Member State m whose territory the inspection 15 to be
conducted.

5. Ofticials of as well as those authorised or appointed by the competition authority of the Member State
in whose territory the inspection is to be conducted shall, at the request of that authority or of the
Cornmission, actively assist the officals and other accompanying persons authorised by the Cormmission.

To thus end, they shall enjoy the powers specified in paragraph 2.

6. Where the officials and other accompanying persons authorised by the Comrmussion find that an
undertaking opposes an inspection ordered pursuant to this Article, the Member State concerned shall
atford them the necessary assistance, requesting where approprate the assistance of the police or of an
equivalent enforcement authority, so as to enable them to conduct their inspection.



7. If the assistance provided for in paragraph 6 requires authonsation frem a judicial authonty accerding
to natonal rules, such authonsation shall be applied for. Such authonsation may also be applied for as a

P recautionary measure.

8. Where authonosation as referred to in paragmph 7 is applied for, the national judicial authority shall
control that the Commussion decision 1s authentic and that the coercive measures envisaged are neither
atbitrary nor excessive having regard to the subject-matter of the inspection. In its control of the
propertionality of the coercive measures, the national judicial authority may ask the Commission, directly
or through the Member State competition authonty, for detailed explanations in particular on the grounds
the Commission has for suspecting mfringement of [Articles 101] and [102 TFEU], as well as on the
sertousness of the suspected nfringement and on the nature of the mvolvernent of the undertaking
concemed. However, the national judicial authority may not call inte question the necessity for the
mspection nor demand that it be provided with the information in the Commussion’s file. The law fulness
of the Commussion decision shall be subject to review only by the Court ot Justice.’

Article 22(2) of Regulation No 1/2003 (entiled Tnvestigations by competition authorties of Member
States’) provides as follows:

‘At the request of the Commission, the competiion authorities of the Memnber States shall undertake the
mspections which the Commission considers to be necessary under Article 20{1) or which 1t has ordered
by deasion pursuant to Article 20(4). The officials of the competition authorities of the Member States
wheo are responsible for conducting these inspections as well as those authorsed or appoimnted by them
shall exercise their powers i1 accordance with their national law.

If so requested by the Cormmission or by the competition authority of the Member State in whose
territory the inspection 15 to be conducted, officials and other accempanying persons authornised by the
Commission may assist the officials of the authority concerned.”’

Facts of the dispute

In a decision of 16 July 2003 relating to a proceeding under [Article 102 TFEU] (Case COMP/38.233 —
Wanadoo Interactive) (the decsion of 16 July 2003%), the Comimussion found that between March 2001
and October 2002 Wanadoo Interactive, at that time a 99.9% subsidiary of Wanadoo SA, itselt a
subsidiary of France Télécom SA, which held between 70 and 72.2% of its capital during the period
covered by that decision, had abused its deminant position on the market for high-speed intemet access
services provided to residential customers by employing predatory pricing practices for its eXtense and
Wanadoo ADSL services, and imposed a fine of EUR 10.35 million on Wanadoo Interactive.

In Articles 2 and 3 of that deasion, the Commuission also ordered Wanadoo Interactive:

— m the context of its eXtense and Wanadoo ADSL services, to refrain from any behaviour having an
object or effectidentical or sinilar to that of the mfrmgement;

— to forward to the Commussion, at the end of each year up to and including 2006, the revenue account
for its different ADSL (Asymmetric Digital Subscriber Line) services, showing its accrued income,
operating costs and custorner acquisttion costs.

On 11 December 2003, following a favourable opimion by the French telecommunications regulatory
authonty, the French Mimster for the Economy, Finances and Industty appmoved a reduction in the
wholesale rates charged by France Télécom for access to and reception of IP/ADSL, also referred to as
Option 5°. Several internet service providers, including Wanadoo, deaded to pass on that reduction in
their wholesale rates in their retail offers.
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On 12 December 2003, Wanadeo announced an initial reduction in its retail prices, available to both
existing and new subscrobers, for its high-speed services (eXtense 512k” unlimited, “eXtense 512k Fidéhité’
unlimited, ‘e Xtense 1024k’ unlimited and ‘eXtense 1024k Fidélité’ unlimited), taking effect on 6 January
2004, The price of its ‘eXtense 128k’ unlimited otfer remained unchanged.

On 9 January 2004, the Commission sent a letter to Wanadoo, reminding it of the terms of Article 2 of the
decision of 16 July 2003 and requesting it to state whether, since the adoption of that decision, it had
reduced its retaill prces for the services covered by that deasion or whether it was envisaging domg so.
The Comrmussion ndicated that, in the event of a positive reply, it would send Wanadoo a fenmal request
for mfommation on the particulars of such price reductions. The Commission also asked to be informed of
the date of the end of Wanadoo’s fmancial year and of when the information required under Article 3 of
the deasion of 16 July 2003 would be communicated to it. The Comumission reiterated its requestin an e-

mail of 26 January 2004.

On 12 January 2004, AOL France SNC and AOL Europe Services SARL (hereinafter together referred to
as ‘AOL%) lodged a complamt with the French Competiion Councl {‘the Competiion Councl’)
concerning predatory pricng practices by Wanadoo m regard to the four new offers announced by
Wanadoo on 12 December 2003, under [Article 102 TFEU] and Article L 420-2 of the French commercial
code. That complaint was accompanied by an applicaton for interim measures seeking, in particular,
suspension of the marketing of those offers under Article L 464-1 of the French commeraal code.

On 29 January 2004, Wanadeo anncunced the mtroduction, with effect from 3 February 2004, of an
‘eXtense 128k Fidélité’ unlirnited offer and four flat rate {or optional) offers, namely ‘€Xtense 128k/20k’,
‘eXtense 128k/20h Fidélité”, ‘eXtense 512k /5G o’ and ‘eXtense 512k/5Go Fidélité.

By letter of 30 January 2004, Wanadoo stated, m reply to the Comumussion’s letter of 9 January 2004, that,
followmg the reduction in France Télécom’ wholesale prices, it had announced new offers applicable
with effect from 1 Jarmary or 1 February 2004. In addition, by letter of 15 March 2004, Wanadoo
communicated to the Commnission the accounts for the 2003 financial year (ending on 31 December 2003),
which had not yet been approved by the general meetmg of shareholders.

On 24 February 2004, AOL supplemented its complaint to the Competition Council with the offers
launched by Wanadoo on 3 February 2004 and in that connection likewise applied for interim measures
suspending their marketing.

On 11 May 2004, the Competition Council 1ssued its Decision No 04-13-17 concerning the complaint and
the application for interim measures submitted by AOL. In that decision, it rejected the applicaton and
referred the complaint for investigation (‘the decision of the Competition Counal’).

On 18 May 2004, the Commussion adopted Deaision C (2004) 1929, in Case COMP/C-1/38.916, ordering
France Télécom and all undertakings directly or indirectly controlled by it, incduding Wanadoo, and all
undertakings directly or indirectly controlled by Wanadco, to submit to an mspection under Article 20(4]
of Regulation No 1/2003 (‘the contested decision”).

That decision states, m the 1st and 5th to 13th recitals in its preamble:

‘The Commission ... has recetved information indicating that Wanadoo 15 charging rates for ADSL
internet access aimed at the French public of which some do not cover vanable costs and others are below
total costs. Accordmg to the information available, those rates form part of aplan indicating an intention
to elmunate competitors. Moreover, the information received indicates that the reduced fmancial margin
between the retail tariffs concemed and France Télécem’s wholesale prices ... (Option 5) gives rise to a
margin squeeze vis-a-vis competing operators wishing to offer high-speed internet access to residential
users on the basis of France Télécom’s Option 5.
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According to the information available to the Commission, an analysis based on provisional data shows
that at least three [of thelO offers referred to in the contested deasion mentioned in paragraphs 7 and 10
above] (the two 128 kbit/s optional offers and the 512 kbit/s 24-month optional offer) do not cover
variable costs. At least two other offers at 512 kbit/s (the optional 12-month offer and the 24-month
unlimited offer) do net cover total costs.

The Commission has alse recerved information indicating that the offers concemned formm part of a
strategy of containing and doving off competitors.

In additien, according to the mformation available to the Commission, m spite of the Jarmary 2004
decrease in the Option 5 tanfls, the financial margin betw een Wanadoo’s new retal tanffs and Option 5 15
msufficient and prevents competitors who base their offer on Option 5 from competing with Wanadoo
under equitable conditions.

In 1ts decision ... of 16 July 2003, the Commission found that Wanadoo occupied a dommant position on
the French market for high-speed mternet access for residential customers. The information avalable to

the Commission indicates that that finding remams vahd today.

The below-cost offers applied by Wanadoo and the reduced margm between those effers and the Option
5 taniffs very probably constrained the entry of competitors — whether French or established mn the other
Member States — onto the market and threatened those already present. According to the mfoomation
avallable, most of Wanadoo’ competitors had to align themselves with the new offer and the entire
AIDDSL marketm France 1s currently loss malkimg.

The kinds of practice described above amount to the wnposition of unfair sales poces. If proved, such
practices would constitute an abuse of a deminant position and therefore an mfringement of [Article 102

TFEU].

In order to be able to assess all the relevant facts relating to the alleged practices and the context of the
alleged abuse, the Commission has to undertake mnspections under Article 20(4) of Regulation No 1/2003.

According to the infermation available to the Comimission, it is very probable that all the information
relating to the abovementioned practices, m particular the information establishing the extent of cover of
costs and that relating to the strategy of containing and doving off competitors, was commurnicated only
to some members of France Téécom and /or Wanadoo staff. The documentation that exists with regard
to the alleged practices 1s very probably limited to the absolute minmum and held m places and in a form
enabling it to be concealed, retained ot destroyed m the event of an investigation.

In order to guarantee the effectiveness of this mspection it 15 theretfore essential that it be conducted
without the addressees of this [d]ecision gaining prior knowledge hereof. A [d]ecision must therefore be
adopted under Article 20(4) of Regulation No 1/2003 ordering the undertakings to submit to an

mspection.
Artide 1ot the contested dectsion provides as follows:
‘France Télécom ... and Wanadoo ...:

are required o submit to an mspection relating to the alleged imposition of unfair sales poces in the field
of high-speed internet access for residential customers contrary to [Artide 102 TFEU], with intent to
contam and drive off competitors. The inspection may be carmed out in any of the undertakings’
premmises ...

France Télécom ... and Wanadoo ... shall permit the officials and other persons accompanying them
authornised by the Commission to conduct the inspection, and the officials of the competent authority of
the relevant Member State, and such officials as are authorised or appomted by it, to have access to all
their premuses, land and means of transport dunng nommal office hours. The undertakings shall produce
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the books and other records related to the business requested by such officials and other persons
irrespective of the medium on which they are stored, and shall permit thern to examine such books and
other records related to the business on the spotand to take or obtain copies or extracts therefrom in any
formn. They shall immediately, on the spot, provide any oral explanation requested by the officals and
other persons on facts or docurnentation relating to the subject-matter or purpose of the inspection and
shall permit any representative or member of staff to provide such explanations. They shall permit [such]
oftficials and other persons to record such explanations in any torm.

Finally, the contested decision states m Article 2 the date on which the mspection is to begmn. At the end,
it lists the circumstances i which the Commission may impose fines and penalties on any addressee
thereof pursuant to Articles 23 and 24 of Regulation No 1/2003, and states that, where an addressee
opposes an mspection which has been ordered, the Member State concerned 15 to afford the officials and
other persons accompanying them authorised by the Commission the necessary assistance to enable them
to conduct the inspection pursuant to Article 20(6) of Regulation No 1,/2003. The decision also mentions
the possibility of bringing an action against the deasion before the Court of First Instance and contains
certain excerpts from Regulation No 1/2003 in an annex.

On the basts of that decision, the Commussion applied to the French authorities for assistance under
Article 20(5) of Regulation No 1/2003. By an application for an investigation of 25 May 2004, the French
Minister for the Economy, Finances and Industry instructed the director of the National Directorate for
Competition, Consumer and Fraud Prevention Investigations to take all steps necessary for conducting
the investigation described by the Comrmission in the contested decision, To that end, the director applied
to the juge des bbertés of de la détention of the Tribunal de grande instance (Regional Court), Nanterre (‘the jage
des libertés’y tor authorisation to conduct or arrange to be conducted an mnspection of France Télécom and
Wanadoo and to assist the Commission. That application was accompanied by the contested decision.

By order of 27 May 2004, the juge des fbertés gave the authorisation sought, inter alia allowing the French
mvestigators appointed to exercise their powers under Articles L 450-4 and L 470-6 of the French
commercial code.

The contested decision was served on Wanadoo on 2 June 2004, inmediately before the inspection, which
was completed durng the day on 4 June 2004,

Procedure and forms of order sought

By a docunent lodged at the Registry of the Court of Fist Instance on 10 August 2004, Wanadoo
brought this action.

On 1 September 2004, Wanadoo merged with its parent company, France Télécom, to which the
applicant’s rights were transferred.

Upon hearmg the report of the Judge-Rapporteur, the Court (Fourth Chamber) decided to open the oral

procedure.

The parties presented oral argument and answered the questions put to them orally by the Court at the
hearing on 8 June 2006.

The applicant clains that the Court should:
—annul the contested deasion;

— order the Commission to pay the costs.
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The Comrmission contends that the Court should:
— dismuss the application;

— order the applicant to pay the costs.

Law

In support of its application, the applicant submits five pleas i law: infringement of [the second and third
paragraphs of Article 4(3) TFEU] and of Regulation No 1/2003; infringement of the Commission’s duty
to exarnine carefully and impartially all the relevant aspects of the case; inadequate statement of reasons;
infringement of the pomciple of proportonality; and manifest error of assessment.

First plea: infrinsement of [the second and third paraoraphs of Article 4(3) TEFEU] and o dation No 1/2003
2 4 paragrap

First part: infrincement of the obligation to cooperate in good faith with the national courts
— Arguments of the parties

The applicant contends that, according to the case-law, [the second and third paragraphs of Article 4(3)
TFEU] imposes on the [Umon] institutions reciprocal duties of cooperation in good faith with the
Member States, in particular the national judicial authorities. Regulation No 1/2003 must be read in the
light of that article.

By virtue of that duty to cooperate m good fath, the Commission must make sure that the national
authonty responsible for ensuring that the coercive measures sought are not atbitrary or disproportionate
in relation to the subject-matter of the mvestigation ordered has everything it needs to exercise its
supervisory powers. According to Case C-94/00 Roguette Fréres [2002] ECR 1-9011, the Commuission must
thus notify the competentnational court of the essential features of the suspected infringernent.

In this case, the Commission infringed the duty to cooperate in good faith m various ways, which must
render the contested decision void.

Firstly, the Commission concealed from the jage des fbertés the decision of the Competiion Councl of 11
May 2004, the proceedings pending before that Coundil and the orders made m the decision of 16 July
2003, In doing so, the Comimission did not poperly infeon the natonal judicial authonty of the nature
and gravity of the suspected infringernent.

Secondly, the contested deasion conceals the analysis made by the Competition Council, which, by stating
that the suspected mfringement was unlikely, 1s unfavourable to the Cormmission’s position. In particular,
the disrussal of the application for mterim measures 1s based not on lack of urgency but on the fact that
the pricing practices m question did not jeopardise the applicant’s competitors.

Thirdly, the Commussion referred to an intention on the part of the applicant to conceal documents, even
though there was nothing to suggest this, and also failed to inform the juge des hbertés that it did not need to
carty out an inspection ot to enlist the assistance of the national authorities to gather the mformation that

enabled it to adopt the decision of 16 July 2003.

If the juge des hbertés had had that mformation, his assessment of whether the coercive measures sought
were atbitrary or disproportionate would have been different. Nor, moreover, would he have asked the
Cornmission for supplementary information, because he would have been confident that it was acting in

good faith.
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Finally, the applicant claims that it only submutted to the inspection because the order of the juge des fhertés
had been served on it. In any event, the legality of the contested decision must be assessed only by
reference to the factual and legal information n existence at the time of its adoption.

In the first place, the Comunission replies that the applicant’s arguments are inoperative.

The Commission subnuts that the fact that no mention was made of the decision of the Competitton
Counal 15 not relevant, since the applicant agreed to submit to the mspection decision, which was
mandatory in itself, there being no requirement under Article 20(6) of Regulation No 1/2003 for the
Commission to request the help of the national authorities. The order of the juge des fbertés therefore made
no difference. Moreover, it was the latter order that the applicant should have challenged if 1t considered
that the juge des libertés did not have encugh information to take his deasion.

Furthermore, even on the assumption that the jage des Zbertés did not have sutficient mformation to be able
to review the proportionality of the planned coercive measures, the legality of the contested decision
would not be affected. All that he could have done then would have been to refuse the coercive measures

scught.

In the second place, the duty to cooperate in geod faith under [the second and third paragraphs of Article
4(3) TFEU] cannot be relied on autonemously by an mdividual to secure the annulment of an act, unless
the alleged mfringement of that article involves an infringement of ancther rule of [Union| law. In that
regard, a general reference to Regulation No 1/2003 is insufficient.

In the third place, the Commission claims that it in any event provided the juge des Zbertés with all the
mformation necessary for him to ensure that the coercive measures sought were not atbitrary or
dispropertonate in relation to the object of the inspection. The Commission points out that the national
court does not have jurisdiction to control the necessity or the merits of an mspecton, the division of
work within the European competition netwotk or the potential effects of the pricing practices of the
undertaking concerned on the marketin question.

Therefore, neither the proceedings before the Competition Coundl nor that Councl’s deasion were
necessary ot helpful to the juge des libertés to enable him to exercise his supervisory powers. Accordingly,
the applicant’s arguments run counter to Article 20(8) of Regulation No 1/2003. The Comimission says
that the decision of 16 July 2003 was mentioned in the contested decision and that it was for the national
coutt, if it deemed it necessary, to request further information from the Commission.

In the alternative, the Commussion adds that the deasion of the Competition Council supports the
conclusion that there were sufficient grounds for undertaking an inspecticn and that the disrnissal of the
application for mterim measures is irrelevant because it does not relate to the substance but to the lack of

Urgency.

The contested decsion thus contams such particulars as are necessary and helpful to enable the national
coutt to exercise 1ts supervisory authonty: the decision shows, i a properly substantiated manner, that the
Comnmission had m its file indicia providing reascnable grounds for suspecting infringements of the
competiion rules and describes the essential characteristics of the alleged mfringement, what was being
scught and the mformation to be verfied, mn accordance with the case-law.

In the fourth place, the argument that there was no mtention to conceal is not relevant.

The Commission concudes that, by this first part, the applicant 15 attempting to obtain a result that
amounts to anmulment of the order of the juge des fibertés, and that it ought therefore to be dismissed.

— Findings of the Court
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It must first of all be noted that, contrary to the Cormmission’s contention, it 1s clear from the applicant’s
arguments that the applicant 1s not relying on an autonomous infringement of [the second and third
paragraphs of Article 4(3) TFEU], and therefore the principle of cooperation m good faith, but that 1t 1
relying on the infringement of [the second and third paragraphs of Article 4(3) TFEU] i conjunction with
an infringement of Regulation No 1/2003.

In that regard, the Court points cut that the methods for mplementing the obligation of cooperation mn
good faith which flows from [the second and third paragraphs of Article 4(3) TFEU] and 1s bindmg on
the Comrmission in its relations with the Member States (Case 230/81 Laxewbourg v Parliament [1983] ECR
255, paragraph 37, and orer in Case C-2/88 Imm Zwarfveld and Others [1990] ECR 1-3365, paragraph 17)
have, with regard to the relations established in the context of mspections carried out by the Comrmission
to uncover infringements of [Articles 101] and [102 TFEU], been defined in Article 20 of Regulation No
1/2003, which sets out the procedures by which the Commission, the national competition authorities and
the national judicial autheorities are to cooperate where the Commission has decded to carry out an
mspection m the context of that regulation.

So, Article 20 of Regulation No 1/2003 authorises the Commission to conduct inspections either on
production of a written authomisation, in accordance with Article 20(3), or on the basis of a decision
requiring the undertakings to subrmut to an inspection, in accordance with Article 20{4), Where the
Commission carties out an mspection under Artide 20(3), it 15 required by that provision, in good time
betore the mspection, to give notice of the inspection to the competition authority of the Member State m
wheose terntory the inspection 1s to be conducted. Where the Commission carries out an inspection under
Article 20(4), that provision requires it to consult the competition authority of the Member State in whose
territory the inspection 1s to be conducted before adoptimg the decision ordering the nspection.

According to Article 20(6) of Regulation No 1/2003, the assistance of the national authorities is necessary
to conduct the inspection where the undertaking to be inspected opposes it, and where that assistance
requires authonisation from a judicial authority, such authorisation is to be apphled for, n accordance with
Article 20(7). By virtue of Article 20(8}, the national judicial authonty is then required to control that the
Cormnmission decision ordenng the inspection 1s authentic and that the coerave measures envisaged are
neither arbitrary nor excessive having regard to the subject-matter of the inspection; the lawfulness of the
Commission’s decision 15, however, subject to review only by the [Union| Courts.

It follows that Article 20 of Repulation No 1/2003 establishes a clear distinction between, in particular,
decisions adopted by the Comrmussion under Artidle 20{(4) on the one hand, and a request to the national
judicial authority for assistance under Artide 20(7) on the other.

Although the [Union] Courts alone have jurisdiction to review the legality of a deaision adepted by the
Commission under Article 20(4) of Regulation No 1/2003, as is clear, n particular, from Article 20(8) in
fine, 1t 1s, conversely, solely for the national court whose authorisaton to employ coercive measures 1s
sought under Article 20(7) of Regulation No 1/2003, possibly assisted by the Court of Justice in the
context of a reference for prelimmary ruling, and subject to any national remedies, to detenmnine whether
the information sent by the Commission in the context of that application enables 1t to carry out its
supervisory function under Article 20(8) of Regulation No 1/2003, and so properly to determine the
application presented to 1t (see, in this respect, with regard to Regulation No 17 of the Councdil of 6
February 1962: First Regulation implementing [Articles 101] and [102 TFEU] (O], English Speaal Edition
1959-1962, p. 87}, Roguette Fréres, paragraph 29 above, paragraphs 39, 67 and 68).

A national judicial authority to which application is made under Article 20(7) of Regulation No 1/2003
has, under Article 20(8) and the case-law (see, m regard to Regulation No 17, Roequette Fréres, paragraph 29
above), a nght to require further details from the Comunission, inter alia, of the grounds on which the
Commission suspects an infringement of [Articles 101] and [102 TFEU], the gravity of the suspected
nfringement and the nature of the mvolvement of the undertaking concerned. A review by the Court of
First Instance, which could theoretically give tise to a finding that the mformation provided by the
Cornmission to the authonty was msulficient, would require the Court of First Instance to re-evaluate the
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assessment already made by that authority of the adequacy of the information. Such a review cannot be
accepted because the assessment made by the national judicial authonty is subject to review only under
such internal remedies as may be available in respect of the decisions of that authority.

The arguments raised by the applicant in support of its first plea must therefore be rejected m their
entirety, since, by challenging the content of the contested decision, they require the Court of First
Instance to review the assessment made by the juge des fiber#és, in the context of Article 20(8) of Regulation
No 1/2003, as to whether the information presented to him by the Commission to obtain the
authonsation sought under Article 20(7) of the regulation was sufficient. The Court of First Instance does
not have jursdiction to review the way m which a national court to which application 15 made in the

context of Article 20(7) discharges the task conferred onit by Article 20(8).

Furthermore, it must be bome in mind that the legality of an act must be assessed by reference to the law
and facts at the time when the act was adopted (Joined Cases 15/76 and 16/76 Frame v Commissdon [1979]
ECR 321, paragraph 7, and Case T-384/02 alensneln Marso v Commission [2004] ECR-SC T-A-235 and
1I-1035, paragraph 98). Accordingly, the use to which a decision ordering an inspection 1s put, or the
assessment by the national judicial authority of the information in the decision in the context of an
application by the Commission under Article 20(7) of Regulation No 1/2003, has no bearing on the
legality of the decision ordenng the inspection.

In the context of this plea, therefore, it 1s purely in the light of the mformation required by Article 20(4) of
Regulation No 1/2003, as interpreted by the caselaw, that the Court must detemmine whether the

applicant’s arguments alleging a failure by the Cemrmussion to fulfil its obligation to cooperate m good
faith are well founded.

In that regard, Article 20(4) of Regulation No 1/2003 defines the essential material that must be included
in a deciston omdering an inspection, requinmg the Commission to specify the subject-matter and pumpose
of the inspection, the date on which it 15 to begin, the penalties provided for in Articles 23 and 24 of that
regulation and the right to have the decision reviewed by the [Unien] Courts.

The purpose of the statement of reasons for decisions ordering an mspection is thus to show that the
operation carried out on the premises of the undertakings concerned 1s justified, but also to enable those
undertakings to assess the scope of their duty to cocperate while at the same tine safeguarding their nghts
of defence (see, in relation to Regulation No 17, Joined Cases 46/87 and 227/88 Hoechst v Commission
[1989] ECR 2859, paragraph 29, and Roguette Fréres, paragraph 29 above, paragraph 47).

The requiremnent for the Comrmussion to spealy the subject-matter and purpose of the inspection
therefore constitutes a basic guarantee of the nghts of defence of the undertakings concemed and
consequently the scope of the duty to give reasons for deastions ordering mnspections cannot be imited by
reference to considerations relating to the effectiveness of the investigation. In that connection, whilst it 15
true that the Comunission 1s not required to cormnmumnicate to the addressee of such a decision all the
mformation at its disposal concerning the presumed infringements, or to delimit precisely the relevant
market, o1 to set out the exact legal nature of the presumed mfrmgements, or to indicate the period during
which those infringements were comrutted, it must none the less state as preasely as possble the
presurned facts which it intends to investigate, namely what 1t 1s looking for and the matters to which the
investigation must relate (see, in relation to Regulation No 17, Case 85/87 Dow Benelux v Commission [1989]
ECR 3137, paragraph 10; Hoechst v Commission, paragraph 57 above, paragraph 41, and Roguette Frires
paragraph 29 above, paragraph 48).

To that end, the Commission 15 also required to state m a decision ordering an mspection the essential
features of the suspected mfringement by mdicating the market thought to be affected, the nature of the
suspected restrictions of competiion and the supposed degree of involvernent of the undertaking
concerned, the evidence sought and the matters to which the mvestigation must relate as well as the

powers conferred on the [Union| investigators (see, in regard to Repulation No 17, Case 136/ 79 National
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Panasonic v Commission [1980] ECR 2033, paragraph 26, and Roguette Fréres paragraph 29 above, paragraphs
81, 83 and 99).

In order to establish that the inspection 15 justified, the Commission 1s requited to show, m a properly
substantiated manner, in the decsion ordenng the inspection that it 1s in possession of information and
evidence providing reasonable grounds for suspecting the infringement of which the undertaking subject
to mspection 1s suspected (see, in relation to Regulation No 17, Roeguette Fréres, paragraph 29 above,
paragraphs 55,61 and 99).

It cannot but be noted that m this case, although the contested deasion, which is reproduced in
paragraphs 15 to 17 above, 15 couched m general terms, it none the less contains the essential elements
required by Article 20(4) of Regulation No 1/2003 and the case-law. It states the subject-matter and the
purpose of the inspection, showing the essential features of the suspected infringement, identifying the
market thought to be affected (high-speed mnternet access for residential customers in France), the nature
of the restnctions on competition suspected of the applicant (pricng practices alleged to be contrary to
[Article 102 TFEUY]), the supposed degree of mvolvement of the applicant (the applicant is the originator
of the infringement), what was bemg sought and the matters to which the investigation was to relate
(information relating to these practices, in particular information on the extent to which the applicant’s
costs were covered and on a strategy of contaiming and doving off competitors, which may only have been
communicated to some members of staff of France Télécom and /or the applicant, to be sought at any of
the undertaking’s premuses, in 1ts books and other documents related to the business and possibly orally),
the powers conferred on the [Union| mvestigators, the date on which the inspection was to start (2 June
2004), the penalties provided for in Articles 23 and 24 of Regulation No 1/2003, and the possibility of
bringing an action opposing the mspection before the Courtof First Instance.

As to whether the inspection was justified, the contested decision states m a properly substantiated
manner that the Comumission had in its file information and evidence providing reasonable grounds for
suspecting infringements of the competition rules by the apphcant. Thus, the Commission mentions, inter
alia, that 1t has received information stating that the applicant is charging the general public in France
ADSL mternet access prices, of which some do not cover vanable costs and others are below total costs,
as part of a plan indicating an intention to eliminate competitors and which might constitute an
mnfringement of [Artide 102 TFEU]. In addition, it states that an analysis based on provisional data
effectively demonstrated that certain of the applicant’s offermgs identified in the contested decision did
not cover etther vanable costs or total costs.

Contrary to the applicant’s contention, neither the proceedings pending before the Competition Council,
nor the decision of the Competition Council, nor yet the orders in the decision of 16 July 2003 support

the view that the inspection ordered in this case wasnot justified.

Although the Competiton Counal states 1 1ts deasion of 11 May 2004 that ‘neither the sector nor the
undertakings that compumse it appear to have suffered semous and wnmediate damage as a result of
Wanadoo’s pricing practices’, as the applicant pointed out, that council none the less considers that ‘the
possibility that certain pocing practices employed by Wanadoe fall within the scope ... of [Artide 102
TFEU] if they affect a substantial part of national territory cannot be ruled out’. The Competition Council
also noted in its decision that the apphcant was i a dommant position on the market n question; that
certain theoties as to reverue advanced by the applicant seermed ‘not very likely’; that for the ‘eXtense
128k/20h Fidélité’ and ‘eXtense 512k /5Go Fidélité offers, it seemed that the applicant had sold at below
its vanable costs, which, according to the decision, creates a strong presumption of predatory behaviour
under the [Union] case-law; and that, in certain circumstances, the ‘eXtense 128k/20h’ ‘eXtense
512k/5Go Fidélité’ and ‘€Xtense 512k Fidédlité® offers could not cover total costs.

The fact that the deasion refused to grant the intermn measures sought 1s irrelevant because the
Competition Council justified its refusal on the basis that there was no serious or immediate damage to
the sector or undertakings 1 the sector or any immediate damage to the consumer, m other woids, on the
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basis that there was no urgency, and not on the ground that the application brought before it was
manifestly unfounded.

In addition, it appears from the contested decision that, despite the orders contained in the decision of 16
July 2003, the Cormrussion had recetved mformation indicating that the applicant was prebably not
complying with them. Furthermore, the applicant does not show that the genuine information and
evidence set out by the Commussion in the contested decision could not justify the inspection. It has
therefore not been established that the mspection was unjustified.

Fmally, it 1s common ground that the applicant was aware of the proceedings pendmg before the
Competition Council, of the decision of the Competition Council and of the crders contamed in the
decision of 16 July 2003, Therefore, the fact that that mformation was not mentioned in the contested
decision could net have adversely affected the nghts of the defence or prevented the applicant from

assessing the scope ofits duty to cooperate with the Commission durning the mspection.

In the light of all of the foregoing, the Court finds that the Comymnission’s obligations under Article 20(4)
of Regulation No 1/2003 were complied with and that the first part of the first plea cannot therefore be
upheld.

Second part: infringernent of the division of powers and the duty to cooperate n goed faith with the
national competition authorties under Regulation No 1/2003

— Arguments of the parties

The applicant argues that the Commission mnfringed the division of powers established by Regulation No
1/2003 and its implementing provisions and faled to fulfil its duty of cooperation in good faith with the
national competition authorities under Article 11(1) of Regulation No 1/2003 and [the second and third
paragraphs of Artide 4(3) TFEU].

Regulation No 1/2003 decentralised [Union] competition law, on the basis of the principle of subsidiarity
referred to in Regulation No 1/2003 on the one hand, and of the principle of cooperation between the
authonties responsible for the application of [Umion| competiion law on the other. To that end,
Regulation No 1/2003 established a European competition network and a systern of competences and
coopetation between the menbers of that netwotk. The principle of cooperation 1s mentioned, mter alia,
in Article 11(1) of Regulation No 1/2003, in the Commission’s notice on cooperation within the network
of competition authorities (O] 2004 C 101, p. 43; the Notice’) and in the joint statement of the Council
and the Commission of 10 December 2002 on the functioning of the network of competition authorities
(dedaration recorded in the minutes of the meeting of the Council concerning the adoption of Regulation
No 1/2003, document No 15435/02 ADD 1; ‘the Joint Statement’).

On the basis of those two prinaples, the Commussion set out m the Notice the rules for allocating cases
between members of the network. Those rules were mnfringed by the contested decision. First of all, under
the Notice, the Competition Council 1s the authonty which 1s well placed to act m the case and the
Cornmission is not better placed. Therefore, the inspection cannet lead to the Competition Councdil being
relieved of the case and it being reallocated to the Commission, and the nspection ordered is therefore
not lawful. Secondly, direct intervention by the Commussion 1s unjustified because the Competition
Counal possesses inspection powers and the Comimission could have requested 1t to use them. Thirdly,
even if the contested decision were to be regarded as law ful, the Comrmussion should have applied Article
22(2) of Regulation No 1/2003 and thus associated the Competiion Council with the measures of
mspection and delegated to 1t all the tasks that could be delegated.

The Comumission replies, principally, that, in so far as thus part of the plea alleges infringement of the
division of powers under Regulation No 1/2003, it is inadmissible because it does not descrbe the plea
tor annulment precisely. It does not invoke any speafic provision of the regulation. In truth, the [TFEU]
and Regulation No 1/2003 establish parallel competences for the application of [Articles 101] and [102
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TFEU]. The Joint Staternent and the Notice, on the other hand, only ndicate how the authonties in the
network can coordinate their actions and preserve the Comrmussion’s power to act at any tne against any
mfringement of [Article 101 TFEU] and [Article 102 TFEU].

As to the prinaple of subsidiarity, first of all, Regulation No 1/2003 simply states that the adoption of the
regulation does not go beyond what 1s necessary for the effective application of the rules in the Treaty, but
it does not affect the Comnussion’s powers to conduct investigations. Next, where the Comrmussion has
competence to apply the [TFEU] directly in individual cases, the prncple of subsidiarity cannot be
mterpreted in a manner that deproves it of such competence. Finally, reliance on that prnciple s
unfounded, since the Commission’s involvement 1s limited to a preliminary stage of investigation before 1t
decides whether it is appropriate to iutiate proceedings.

Furthermore, the Notice has no bindmg legal effect and, m addition, the applicant’s reading of the criteria
for the allocation of cases is incorrect. The Commission 1s still free to take over a case at any time. The
Cornmission further subimits, firstly, that certain aspects of the case mulitate in favour of the substance of
the matter bemg dealt with by the Commission and, secondly, that its deasion to conduct an mspection
and to deal with the substance of the case itself was the subject of a dialogue with the French authorities.
In any event, the legality of the contested decision does not depend on whether it was the subject-matter
of preliminary discussions or cdose dialogue with the national competiion authorities, since the
Commission’s only obligation m this regard is that laid down m the last sentence of Article 20(4) of
Regulation No 1/2003, of which the applicant is not pleading infringement.

Finally, Article 22(2) of Regulation No 1/2003 has no effect on the legality of the contested deasion. The

regulation deesnot require the Commission to delegate certain tasks to the national authorities.

The Commission concludes from the foregoing that it has not infringed any duty te cooperate with the
French competition authorities.

— Findings of the Court

As a preluninary matter, the Commission’s argument that this part is madrmussible in so far as it is based
on infringement of the division of powers under Regulation No 1/2003 must be rejected. The fact that no
spectfic provision of the regulation 1s identified mn this regard 1s not such as to render this part of the
applicant’s arguments inadmissible, masmuch as the apphcant essentially contends that it 1s a system for
allocating competences arising under Regulation No 1/2003 that has been infringed, and the actual
existence of that systemn 1s one of the foundations of its argument.

The Court must therefore examme whether, by the contested decision, the Commission infringed the
division of powers or the duty to cooperate m good faith with the national competition authorities arising
under the principle of subsidiarity, Article 11(1) of Regulation No 1/2003, the Notice, the Joint S tatement
and Article 22(2) of Regulation No 1/2003.

With regard, first of all, to the division of powers between the Commission and the national competition
authorities, it must be observed that Regulation No 1/2003 puts an end to the previous centralised regirme
and, i accordance with the ponciple of subsidiarity, establishes a wider assocation of national
competiion authortities, authonsing them to mmplement [Union| competition law for this purpose.
However, the scheme of the regulation relies on the close cooperation to be bult up between the
Commission and the competiion authorities of the Member States organised as a network, the
Commission being given responsibility for determining the detailed rules for such cooperation.
Furthermore, the regulation does not call mto question the general power that the Comtmussion is
acknowledged to enjoy by the caselaw (Case C-344/98 Maderfoods [2000] ECR I-11369, paragraphs 46
and 48). The Commission in effect has very wide powers of investigation under Regulation No 1/2003
and 15 1 any event entitled to deade to mitiate proceedings relating to an infrinpement, which entails
removing the case from the Member States” competition authorities. The Commission thus retamns a
leading role in the investigation of infringements.
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The applicant thus misinterprets the cooperation instituted by Regulation No 1/2003 between the
Cornmission and the competition authorities of the Meanber States. There 1s no provision in the regulation
establishing a rule allocating powers, such as that alleged by the applicant, whereby the Commussion 1s not
authornised to carry out an mspection 1f a national competition authority 1s already dealing with the same
matter. On the contrary, Article 11(6) of Regulation No 1/2003 provides, subject only to consultation of
the national authonty concerned, that the Commission retains the option of initiating proceedings for the
adoption of a decision, even where a national authority 15 already actmg i1 the matter.

Therefore, the Cormrmussion must, a fortion, be able to carry out an inspection such as that ordered in this

case. A decision ordering an inspection 1s a step that 1s merely preparatory to dealing with the substance of
the case, and does not have the effect of formally intiating proceedings within the meaning of Article 11(6)
of Regulation No 1/2003; an inspection deasion does not in itself demonstrate the Commission’s

mtention to adopt a deasion on the substance of the case (see, to that effect, in relation to Regulation No

17, Case 48/72 Brasserie de Haecht [1973] ECR 77, paragraph 16). Recital 24 in the preamble to Regulation

No 1/2003 also states that the Comynission should be empowered to undertake such inspections as are

necessary to detect any infringement of [Article 102 TFEU], and Article 20{1) of that regulation expressly
provides that, m order to carry out the duties assigned to it by that regulation, the Commission may

conduct all necessary mspections.

It follows that Regulation No 1/2003 does not establish a system for allocating competences as claimed
by the applicant. The argument that it was infrmged cannot therefore be upheld.

With regard, secondly, to the Notice, which in the applicant’s submission also allocates competences as
between the Commission and the national competition authorities and was mfringed m this case, it must
tirst be noted that paragraph 4 states that consultations and exchanges within the network are matters
between public enforcers and that, according to paragraph 31, the Notice dees not create individual rights
for the companies involved to have the case dealt with by a particular authonty. The applicant’s
contention that under the Notice only the Competiion Coundil could deal with the case is therefore
unfounded.

Next, 1t must be held that the applicant’s argument runs counter to the actual wording of the Notice.
Paragraph 8, to which the applicant refers, etfectively sets cut the conditions in which an authornty can be
regarded as well placed t deal with a case. However, the use of the word ‘can’ shows that this merely
entails the possibility of sharing tasks, which cannot be regarded as mmposing an obligation on the
Commission not to deal with a case ot not to mvestigate a case where the conditions set out in paragraph
8 are met. In addition, under paragraph 5 of the Notice, each member of the network retamns full
discretion in deciding whether or not to investigate a case, and paragraph 55 provides, in accordance with
Article 11(6) of Regulation No 1/2003, that the Commission may in any event take over a case being dealt
with by anational authority. Therefore, the applicant’s argument based on the Notice is unfounded.

Thirdly, paragraph 3 of the Joint Statement states that that statement 1s political in nature and that it does
not create legal nights or obligations. The applicant cannot therefore rely on such a document with a view
to procurng the annulment of an act of [Union| law that adversely affects it In any event, paragraph 22
provides that the Comrmnission may take over a case even if a national competiion authority s already
acting, provided that the Comnussion explams to that national authority and to the other members of the
network the reasons for the application of Article 11(6) of Regulation No 1/2003. It has already been
shown that the contested decision does not ental the applicaton of Article 11(6) of Regulation No
1/2003, and that the Commuission must therefore be regarded as authorised to carry out an inspection in
this case.

With regard, fourthly, to the obligation to cooperate n good faith with the national competition
authorities under Article 11(1) of Regulation No 1/2003 and [the second and third paragraphs of Article
4(3) TFEU], it is sufficient to note that Article 11(1) of Regulation No 1/2003 lays down a general rule
that the Commission and the national competition authorities are required to cooperate closely, but does
not require the Commission to refram from carrying out an mspection in a case with which a national
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competiion authonty is dealing in parallel. On the contrary, it 1s apparent from the provisions exarmined
above, and in particular Article 11(6) of Regulation No 1/2003, that the principle of cooperation means
that the Cormmission and the national competition authonties may, at least in the preliminary stages of the
cases with which they deal, work in parallel. In addition, the applicant does not deny that the Commission
was in fact in contact with the relevant national authonty before adopting the contested decision. As to
[the second and third paragraphs of Article 4(3) TFEU], the applicant merely states that the provision has
been infringed but does not expand on its allegation other than by a reference to Article 11(1) of
Regulation No 1/2003. It follows that the alleged infringement of those articles has not been established.

Fifthly, the argument relating to Article 22(2) of Regulation No 1/2003 is inoperative. That provision in
fact merely provides for the possibility for the Commission to delegate part of its tasks to the national
competition authonties but does not impose on it any obligation to do so.

Fmally, and sixthly, as regards the argument relating to the principle of subsidianty lad down in [Article
5(3) TEU], it must be bome mn mind that, under that provision, in areas which do not fall within its
exclusive competence the [Union] 1s to take actien only if and in so far as the objectives of the pmoposed
action cannot be sufficiently achieved by the Member States and can therefore by reason of the scale or
etfects of the proposed action be better achieved by the [Union].

In this case, the reference to the prnciple of subsidiarity in Regulation No 1/2003 merely indicates that
the adoption of Regulation No 1/2003 complies with the principle. In addition, the protocol on the
application of the principles of subsidiarity and proporticnality annexed to the [TFEU] states in paragraph
3 that the principle of subsidiarity does not call mto question the powers conferred on the [Union] by the
Treaty, as interpreted by the Court of Justice (Joined Cases C-154/04 and C-155/04 Alliance for Natural
Health and Others |2005] ECR [-6451, paragraph 102). Therefore, that principle does not call mto question
the powers conferred on the Commission by the [TFEU], which include the power to apply the
competition rules, and in particular the right to carry out inspections to assess any suspected infringernents.
In addition, and in any event, as has already been seen, the Commussion’s action 1s a preliminary step that
does not imnwvolve the formal initiation of proceedings for the purposes of Article 11(6) of Regulation No
1/2003. The adoption of the contested deasion did not therefore have the effect of relieving the
Competition Council of its competence. Accordingly 1t has not been established that the prnciple of
substdiarity was mtrmeed.

It follows from the foregoing that the applicant has not established that the Commussion mfringed a rule
on the allocation of competences which prohibited 1t from conducting the inspection in question, or that
it faded to fulfil its duty to cooperate in good faith with the national competition autherities as instigated,
inter alia, by Regulation No 1/2003, or that it infringed the principle of proportionality. The second part
of the first pleais therefore unfounded.

The first plea must therefore be rejected 1n its entirety.

Second plea: infringement of the Commission’s obligation to excamine carefully and impartially all the relevant aspects of the

individual case
Arguments of the parties

The applicant claims that, according to the case-law, in cases where the Cormnrussion has a discretion, it is
required to chserve the guarantees conferred by the [Union| legal order, which include, in particular, the
obligation to examine carefully and impartially all the relevant facts of the individual case. In this case, the
Cornmission infringed that obligation by paying no regard, before deciding to undertake the inspection, to
the fact that the Competition Council had already recerved a complamt concerning the offers made by the
applicant in January and February 2004, and had determmed that a finding of predatory conduct was
highly unlikely. The applicant mamtains that, even though it maybe accepted that the Commission might
arrive at a different assessment from that reached by the Competition Coundil on the structure and
development of the French market for high-speed mternet access services, the Commission should none
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the less have weighed in the balance the information it had with the mfermation in the Competition
Counal’s deasion. Yet it does not even mention the existence of the Competiton Councl’s decision.
That infringement was accompanied by a manifest error of assessment, and aggravated by contacts
between the Commission and the Competition Counal’s Rapporteur and with AOL. A careful and
impartial examination would have entaled an explanaton of why the mspecton was stll necessary
notwithstanding the dedision of the Competition Coundail.

The Commission replies that this plea ought to be rejected. It carefully and impartially exarnined all the
relevant formation in the case, and in particular the decision of the Competiion Councl and its own
decision of 16 July 2003. It did not reach a firm view on whether there had been an mfringement but
merely entertained suspicions based on information received, inter alia, from various competiters of the
applicant. Moreover, the Competiion Council’s decision contained sufficient evidence in itself that there
probably had been an mfringement. Finally, m addition to that decision and to the meetings with the
Competition Council’s Rapporteur, the Commission also had several meetings with the offical from the
Competiion Councl responsible for contacts with the Comimission.

Findings of the Court

The guarantees afforded by the [Umnion| legal order in administrative proceedings include, in particular, the
principle of sound admmistration, which entails the duty of the competent institution to exarmine carefully
and impartially all the relevant aspects of the individual case (Joined Cases T-191/98 and T-212/98 to T-
214/98 Atlantic Container Line and Others v Commisson [2003] ECRII-3275, paragraph 404).

In this case, the applicant claims essentially that the Commission infringed that obligation by failing to
take account of the Competition Ceouncil’s deasion and to weigh in the balance the content of that
decision with the information 1t had. The Comimnission exacerbated the infringement by making contact
with the Competition Council’s Rapporteur responsible for the case and with AOL, one of the applicant’s
competitors.

Those arguments cannot be accepted.

First of all, the fact that the Competiton Counal’s decision 15 not mentioned in the contested deasion
does not suffice to found the concusion that 1t was not taken mto consideration by the Cormrmussion, On
the contrary, the contacts between the Commission and the Competition Council’s Rapporteur, in respect
of the mwle which he played in the process of drawmng up or adopting of the Competition Council’s
decision, show rather that the Commission was aware of that deasion, or at least that 1t was about to be
adopted, and alse of the proceedings pending before the Competiion Councl when it adopted the

contested decision.

Next, a number of matters indicated by the Competition Councl in its decsion and referred to in
paragraphs 64 and 65 above, no matter how they may be assessed when the Court exarnines the substance
of the case, militate in favour of a dedision ordering an mspection. It can therefore neither be concluded
that the Commnussion was effectively unaware of the decision nor be considered that the Commission was
required to explain why the inspection ordered remaned necessary notwithstandmg that deasion of the
Competition Council.

It follows that the Commission cannot be regarded as having failed to carry out a careful and impartial
examination of all the relevant information in this case, or as having made a mamnifest error of assessment
when analysmg that mformation. The Commission’s contacts with the Competition Council’s Rapporteur
and with AOL cannot call that assessment mto question, since the Commission has not been found to
have failed mn its obligation to examine carefully and impartially all the relevant information in the
mdrvidual case.

In the light of the foregoing, the second plea must be rejected.
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Third plea: infringerent of the obligation 1o state reasons
Arguments of the parties

The applicant claims that, under [Article 296 TFEU], the Comrmission 1s required to state the reasons on
which its deasions are based. It 15 settled case-law that the Comnussion 1s required to disclose in a dear
and unequivocal fashion the reasoning followed, in such a way as to enable the persons concerned to
ascertain the reasons for the measure and to enable the Court to exercase its power of review.

However, the contested deasion does not contamn an adequate statement of reasons. [t does not state the
grounds on which the Commission was able to disregard the fact that national proceedings were pending
in respect of the same facts, to depart from the findings of the Competiton Counal or to determine that
an inspection was necessary and proportionate. Furthermore, it fails to justify the conclusion that the
Competition Council’s decision did not render the inspection unnecessary and disproportionate, fails to
mention the existence of that decision and contradicts it in regard to essential factual matters. The
applicant is therefore unable to comprehend the justification for a step as enerous as the mspection in
question. The Commission therefore infringed its obligation to state its reasons, and the contested
decision must be annulled.

103 The Commission replies that Artide 20(4) of Regulation No 1/2003 defines which aspects of the reasoning
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are to appear in a decision ordering an investigation by providing that the decision must state the subject-
matter and pumpose of the mvestigation. The reasons given alse satisfy the requiremnents as to reasoning
laid down by the case-law on Article 14(3) of Regulation No 17, which is in the same tecms as Article 20(4)
of Regulation No 1/2003. The Commission was not, in particular, required to classify the infringement or
to qustify its deasion by reference to all the facts which might emerpe from a deasion of a national
authonty on mternn measures. Suralarly, factual assessments of nfonmation available to it do not foon
part of the reasons which the Commission 1s required to communicate to the addressee of a decision
ordering an inspection. As to the falure to mention the Competition Counal’s decision, this is irrelevant
as it is not such as to inpede either the applicant’'s understanding of the contested deasion, or its means
of defence, or the review carried cut by the Court of First Instance.

Fmally, the Comrission cannot be required specifically to justify its assessment of whether it 1s
apprepriate to carry out an mvestigation or the manner in which 1t shares responsibilities with the national
authorities in a specific case.

Findings of the Court

The purpose of the requirement to give reasons for a particular decision, which arises generally under
[Article 296 TFEU], 1s to enable the [Umon| judicature to exercise its power to review the legality of the
decision and to provide the person concerned with sufficent information to ascertan whether or not the
decision 1s well founded or whether 1t 1s vitiated by an error giving nise to a nght to contest its validity,
while the scope of the duty depends on the nature of the measure in question and on the context m which
it was adopted (Case 185/83 Indituut Electronenmicroscapie [1984] ECR 3623, paragraph 38, and Case
T-349/03 Corsica Ferries France v Commission [2005] ECRII-2197, paragraphs 62 and 63).

In regard to decisions of the Commussion ordenng an mspection, it must be borne in mind that Article
20(4) of Regulation No 1/2003 defines the essential information that must appear in the reasons for the
decision. It has already been found in pamgraph 68 above that mfringernent of that provision was not
established, since, mter alia, the Commission was not required to justity its decision to conduct the
mspection ordered by reference to evidence provided by the applicant.

It tollows that the plea that the statement of reasons was mnadequate must be rejected.

Fonrth plea: infringement of the principle of proportionality
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Arguments of the parties

The applicant submits that, according to the case-law, the inspection measures decided on by the
Commission must be proportionate and necessary to the am in view. Even on the assumption that the
Comnmission’s aim was te ascertain whether the 10 offers launched in January and February 2004 by
Wanadoo amounted to predatory prang prohibited by [Article 102 TFEU], use of the powers of
inspection conferred on the Commission by Article 20(4) of Regulation No 1/2003 was not proportionate.
A large amount of mfermation on revenue and costs concerning the offers in question had already been
obtamed by the Competition Counal and there was no nsk of any mformation being destroyed or
concealed. Moreover, that mformation could have been obtaned by means less cnerous than an
mspecton.

Furthermore, it had already been shown in infer parfes proceedmgs that it was very unlikely that Wanadoo
would recover its losses and therefore that the suspected predatory pricing practices and their exclusionary
effects existed. In those crcumstances, it was not certain that the inpugned acts fell within the scope of
[Article 102 TFEU], and the inspection was not necessary or proportionate to its objective of establishing
the existence of an mfrngement, even if it had proved fruitful.

The applicant further contends that the Commissien did not state the reasons why the figures put forward
by Wanadoo could not be checked by measures less onerous than an inspection, such as technical findings
by an expert. As regards the search for information on whether there was any ntention to oust
competiters, the Comrmussion produced ne evidence showing that it had received mformation indicating
that the offers m question formed part of a strategy of contaimng or drving off competitors. The
applicant concludes that the contested decision must be annulled for mfrngement of the principle of
proportionality.

The Comrmussion replies that the principle of proportienality requires that acts of the [Union| nstitutions
should not exceed the limits of what 15 appropriate and necessary to attain the end in view. The
propertionality of an inspection deasion depends on the gravity of the alleged infringement; the
possibility that the inspection might enable reliable information as to the existence of the mfringement to
be obtained; and an evaluation of the expected effectiveness of such an mspection by comparison with
other measures of mvestigation. Given the circumstances of the case, and i particular the fact that the
mnformation gathered by the Competition Counci was, at least m part, deemed unrealistic, that principle
was observed.

Furthermore, it 15 clear from the case-law that, where the Commussion has to choose between an
mspection ordered by deasion and another less onerous measure of mvestigation, the choice 15 dictated
sclely by the need for a satisfactory investigation, in the light of the particular circumstances of the case,
and does not require the existence of exceptional circumstances.

The Comrmussion further subrnits that there s ne foundation to the applicant’s assertion that the
Commission cannot conduct an inspection when an eatlier decision mn respect of the same undertaking
has been adopted without recourse to mspection, and that it confined itself to ordering an inspection at

the undertaking’s premises.

Fmally, the Commission dlarms that it 1s only after a thorough investigation that it will be able to form a
view as to whether there has been an infringernent and also, and m any event, that the arguments
advanced by the applicant as to the substance of the alleged mnfringement are contrary to the case-law of
the Court of Justice and the Court of First Instance.

The contested decision is therefore intended purely to enable the Comrussien te gather the mformation
needed to assess whether there has been an infringement of the Treaty. Accordingly, it is not
disproportionate by reference to the aim in view, in particular because the nature of the presumed
nfringement, which contains an element of intent, suggests that the information likely to prove a serious
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mfringement 15 usually held m secret locations and the likelihood of destruction or concealment is
constderable.

The Commission concludes from the foregoing that the plea alleging infringement of the prmaple of
propertionality is unfounded.

Findings of the Court

The ponciple of proportienality, wlich 1s one of the general principles of [Union] law, requires that the
acts of [Union| mstitutions do not exceed the limits of what 1s appropriate and necessary to attain the end
in view; when there 15 a choice between several appropniate measures, recourse must be had to the least
onerous, and the disadvantages caused must not be disproportionate to the aims pursued (Case C-331/88
Fedesa and Others [1990] ECR 14023, paragraph 13, and Case C-180/00 Netherlands v Commission [2005]
ECRI-6603, paragraph 103).

In the area to which this case relates, observance of the prncple of proportionality invelves establishing
that the inspection envisaged does not constitute, in relation to the aims thereby pursued, a
disproportionate and imntolerable interference (see, in relation to Regulaton No 17, Roguette Fréres,
paragraph 29 above, paragraph 76). However, the choice to be made by the Commission between an
mvestigation by straightforward authonsation and an investigation ordered by a decision does not depend
on matters such as the particular seriousness of the situation, extreme urgency or the need for absclute
discretion, but rather on the need for an appropriate inquiry, having regard t the special features of the
case. Therefore where an investigation decision 1s selely intended to enable the Commission to gather the
mnformation needed to assess whether the Treaty has been mfringed, such a decision 15 not contrary to the
principle of proporticnality (see, in relation to Regulation No 17, National Panasenic v Commeission, paragraph
59 above, paragraphs 28 to 30, and Roguette Fréves, paragraph 29 above, paragraph 77).

It 15 in principle for the Commussion to decde whether a particular item of information is necessary to
enable it to bong to light an infringement of the competition rules and even if it already has evidence, or
indeed proof, of the existence of an nfringement, the Cornrussion may legi timately take the view thatitis
necessary to order further mvestigations enabling it to better define the scope of the mfringement or to
determine its duration (see, in relation to Regulation No 17, Case 374/ 87 Orkem v Commission [1989] ECR
3283, paragraph 15, and Reguette Freves, paragraph 29 above, paragraph 78).

In this case, firstly, the purpose of the contested decision 1s to gather information on the pricing practices
employed by the applicant, in order to assess whether there has been an infringement of the Treaty. The
contested decision does, admittedly, state that the Commission has some infornation on those practices.
However, according to the case-law, the Commuission was entitled to seek to gather more mformation, m
particular information relating to a strategy of contaming and doving off competitors, and 1t 15 difficult to
see how the Commission might have obtamned such mformation, should that be necessary, other than by
means of an mspection. Secondly, given that the mformation sought included evidence of a possible
mtention to elminate competitors, it was acceptable, for the pumpose of an adequate mvestigation of the
case, to order the mspection by a decision, so as to ensure that the inspection would be effective. Thirdly,
the inspection ordered by the contested decision was confined to the undertaking’s premises, even though
in some circumstances Regulation No 1/2003 now allows for the inspection of other premises, induding
the homes of certan members of staff of the undertaking concerned. In the light of these factors, it does
not appear that in this case the Cormrmussion acted disproportionately by reference to the arn mn view and
thus failed to observe the principle of proportionality, as the inspection ordered by a decision was
approprate m the light of the particular circumstances of the case.

The applicant’s arguments cannot invalidate that conclusion. Firstly, it has already been held above that
the Competition Council’s deasion does not support the applicant’s p osition that it was uncertam whether
the alleged practices were being employed and cannot therefore preclude the hypothesis advanced by the
Commission in the contested decision that the applicant might be charging prices contrary to [Article 102
TFEU]. The fact that the Cormumission might subsequently be unable to establish, on the substance,
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predatory prcing on the basis of the evidence collected during the inspection is irrelevant, since it does
not justify the conclusion that the inspection ordered was inappropnate. The contested decision also states
more generally that the Commission suspects the applicant of pricing practices that contravene [Article
102 TFEU], which 1s 1 ttselt a suffictent ground for the inspection.

Secondly, as 15 clear from the case-law ated above, the fact that the Commission was already m possession
of certain evidence indicating that the applicant 15 engaging in pricing contrary to [Article 102 TFEU], or
that such evidence has already been collected by the Competiion Councl and could therefore be
transmitted to the Commussion, 1s not sufficient to justify the conclusion that the contested decision 1s
disproportionate. The case-law m fact recognises that the Commission has a right to seek further
information, even if it already has indicia of an mfningement.

Thirdly, the applicant’s assertion that the Comunission produced no evidence establishing that it had
recetved information indicating that the offers in question were part of a strategy to eliminate competitors
ts without foundation. The contested decision expressly states that thus theory is based on information
recetved by the Commission and the Commnission 1s not required, m a decsion such as the contested
decision, to state the evidence and indicia on which the decision 1s based (see, in this regard, in relation to

Regulation No 17, Roguette Fréres, paragraph 29 above, paragraph 62).

It follows from the foregoing that the fourth plea in law must be rejected.
Fifth plea: manifest ervor of assessment

Arguments of the parties

The applicant claims that the Cormmission made a manifest error of assessment by stating m the contested
decision that the entire ADSL market in France was then operating at a loss, whereas the Competition
Counal’s deasion of 11 May 2004, of which the Commission could not have failed to be unaware, gave
the unpression that a good number of internet access providers were operating at a profit and that one
operator had said that it was making a profit. The Cornmission therefore stated incorrect facts concerning
a tundamental pomt and thus ignored the reason why predatory pricing is prohibited, namely that it
eliminates competitors. The contested decision 1s therefore based on a manifest error of assessment and,
consequently, must be annulled.

The Commission replies that 1t was i possession of information which supported the assertion that the
entire ADSL market i1 France was operating at a loss and that i any event it was sufficent for the
Cornmission to have reached the conclusion that the material at its disposal constituted senious indicia of a
possible mfrmgement permutting it to take the view m this case that certain of the new offers were being
marketed at below cost.

That being so, this plea 1s inoperative, because even if that staternent was incorrect, it could not render the
contested decision unlawful. Whether the sector as a whole is operating at a profit or at a loss 15 not one
of the relevant criteria for establishing whether prices charged by an undertaking m a dominant position
are predatory. First of all, the case-law has established that prices that are below average variable costs give
tse to a presumption that a pricing practice 15 eliminatory. Next, according to the argument advanced by
the applicant, there can be no predatory behaviour unless all competitors are operating at a loss and are
collectively threatened by elimination. In effect, it cannot be precluded that [Article 102 TFEU] will apply
to a prcng practce aumed at some competitors only, which is borne out by the deasion of the
Competition Council. Finally, the sentence in the Competiion Coundil’s decision to which the applicant
refers applies m fact to only part of the offers and prices in question, and in any event, sice the
Cornmission was i possession of contradictory information, it was entitled to make an assessment of the
credibility of the various items of evidence available to it. In any event, these are questions that go to the
substance of the mfringement and can be resolved only in the light of a thorough investigation.

Findings of the Court
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The applicant alleges that the Commnission made a manifest error of assessment, but in support of that
assertion merely refers to an assessment contained in the deasion of the Competiion Councl. However,
that decision relates only to an application for interim measures and 1t cannot therefore be precluded that
the Competition Council might reach a different condusion following a substantive exammation of the
evidence m the file. Not, further, can the Cormrmussion be considered to be bound by a factual assessment
made by a national competition authority on the basis of certain evidence, since it cannot be precuded
that the Commission may be m possession of other evidence that will properly lead it to a different
condlusion from that reached by that authonty, It 1s apparent from the contested deasion, moreover, that
the Comumission was in possession of evidence that formed the basis for the assertion which the applicant

1s challenging here.
Having regard to the presumption of lawfulness attaching to acts of the [Union| mnstitutions (Case C-

137/92 P Commmission v BASF and Others [1994] ECR 1-2555, paragraph 48), which means that it is for the

person clamming that such an act s unlawful to provide evidence that it is, and having regard to the fact
that the applicant has not adduced concrete evidence in support of its assertion other than the reference

to a dectsion which has been found above not o be conclusive, the alleged manifest error of assessment
has not been established.

The fifth pleain law must therefore be rejected.

In the hight of the foregoing, the application must be dismissed i its entirety.

Costs

Under Article 87(2) of the Rules of Procedure of the Court of First Instance, the unsuccessful party is to
be ordered to pay the costs if they have been applied for in the successful party’s pleadings. Since the
Commission has applied for costs and the applicant has been unsuccessful, the latter must be ordered to

pay the costs.
On those grounds,
THE COURT OF FIRST INSTANCE (Fourth Chamnber)

hereby:
1. Dismisses the application;

2. Orders the applicant to pay the costs.

Legal Wiszriewska- Biatecka Moavero Milanest

Delivered in open court in Luxembourg on 8 March 2007,

E. Coulen H. Legal
Registrar President
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