JUDGMENT OF THE COURT (Grand Chamber)

16 December 2008

(Transfer of a company seat to a Member State other than the Member State of
mncorporation — Application for amendment of the entry regarding the company seat in
the commeraial register — Refusal — Appeal against a decision of a court entrusted with

maintaining the cormmeraal register — [Article 267 TFEU] — Reference for a prelinmary
ruling — Admissibility — Defimtion of ‘court or tribunal’ — Definition of ‘a court or
tribunal agamst whose decisions there 15 no judiaal remedy under national law® — Appeal
against a decision making a reference for a preliminary ruling — Jurisdiction of appellate
courts to order revocation of such a deasion — Freedom of establishment — [Articles 49

and 54 TFEU])

In Case C-210/06,
REFERENCE for a prelimmary ruling under [Article 267 TFEU] from the Szeged:
[télétabla (Hungary), made by decision of 20 April 2006, received at the Court on 5 May
2006, in the proceedings in the case of
Cartesio Oktato és Szolgaltato bt,

THE COURT (Grand Chamber),
composed of V. Skouns, . President, P.Jann, C.W.A. Tunmermans (Rapporteur),
A. Rosas, K. Lenaerts, A. O Caoimh and ].-C. Bonichot, Presidents of Chambers,
IC Schiemann, J. Makarczyk, P, [Kors, E. Juhasz, L. Bay Larsen and P. Lindh, Judges,
Advocate General: M. Poiares Maduro,
Regustrar: B, Fllop, Admirstrator,
having regard to the wrtten procedure and further to the hearing on 10 July 2007,
after considermg the observations submitted on behalf of:
— CARTESIO Oktatd és Szolgaltatd bt, by G. Zettwitz and P. Metzinger, tigyvédek,
— the Hungarian Government, by J. Fazekas and P. Szabd, acting as Agents,
= the Czech Government, by 1. Bodek, acting as Agent,

= Ireland, by ID. O'Hagan, acting as Agent, A. Collins SC and N. Travers BL,

— the Nethetlands Government, by H.G. Sevenster and M. de Grave, acting as
Agents,

- the Polish Government, by E. Osmecka-Tamecka, acting as Agent,

Vs the Slovenian Govemmment, by M. Remic, acting as Agent,



— the United Kmgdom Govemment, by T. Harns, acting as Agent, and ]. Stratford,

Barrister,

— the Commission of the European [Umon], by G. Braun and V. Kreuschitz, acting
as Agents,

after hearmg the Opimon of the Advocate General at the sittmg on 22 May 2008,

gives the followmg

Judgment

This reference for a preliminary ruling concerns the interpretation of [Articles 49, 54 and
267 TFEUJ.

The reference was made i the context of proceedings brought by CARTESIO Oktatd és
Szolgaltatd bt (‘Cartesio”), a linited partnership established in Baja (Hungary), aganst the
decision rejecting 1ts application for registration in the commercial register of the transfer
of its company seat to [taly.

National legal context

The I redating to civil procedure

Article 10(2) of Law Ne III of 1952 on avil procedure (a Polgir perrendtartasrdl szolo
1952, évi IIL. torvény: ‘the Law on avil procedure’) states:

‘At second mstance:

(b)  appeals ansing from cases dealt with by regional courts or courts of Budapest shall
be heard by appeal courts.”

Article 155/A of the Law on avil procedure provides that:

€1y The court may ask the Court of Justice of the European [Unicn] for a prelummary
ruling m accordance with the rules laid down i the Treaty [on the Functioning of the

European Union].

(2) The court shall make the reference for a preliminary ruling by order and shall stay
the proceedings ...

(3)  An appealmay be brought against a decision to make a reference for a prelummary
ruling. An appeal carmot be brought against a decision dismissing a request for a
reference for a prelunmary ruling,

2

Under Article 233(1} of the Law en avil procedure:

Save as otherwise provided, appeal proceedings may be brought against the decisions of

courts of first instance ...’
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Article 233/A of that law provides that:

‘An appeal may be brought against orders made at second mstance mn respect of which a
right of appeal exists under the rules applicable to proceedings at first instance ...

Article 249/A of the Law on cvil procedure states that:

‘Appeal proceedings may also be brought against a decision made at second instance
disrnissing a request for a reference for a preliminary ruling (Article 155/A).

Article 270 of the Law on avil procedure 1s worded as follows:

{1 Save as otherwise provided, the Legfelsébb Birdsag [Supreme Court] shall hear
appeals on points of law. The general rules shall apply mutatis mutandis.

(2)  The parties, interveners and persons affected by the decision may, in respect of the
part of that decision which refers to them, bring an appeal on a pomt of law before the
Legfelsdbb Birdsag against fmal judgments and orders which bring proceedings an end,
pleading infringement of the law.

2

Article 271(1) of the Law on civil procedure provides that:
No appeal shall lie:

(a) against decisions which have become final at first instance, except m cases which
are permitted by law;

(b) wherte one party has tailed to exerase the right to bring an appeal and the court of
second imstance, hearing the appeal brought by the other party, confirms the

deassion at first instance;

Under Article 273(3) of that law:

‘The mnstitution of appeal proceedings shall not have suspensory effect but, where a party
so requests, the Legfelsébb Birésag may exceptionally suspend enforcerment of the
judgment ...’

Cormpany law

Article 1{1) of Law No CXLIV of 1997 on commercial companies (a gazdasagi
tarsasagokrdl sz6lo 1997, évi CXLIV. torvény) provides that:

‘This Law shall govern the meorporation, orgamsation and functioning of commercial
companies which have their seat in Hungary; the rights, duties and responsibilities of the
founders and members {(shareholders) of those comparues; and the conversion, merger
and demerger of commercial companies ... and their iquidation.’

Under Article 11 of that law:

‘The articles of association (the mstrument of mcorporation, the statutes of the company)
shall specify:
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(a) the name and seat of the cornmercial company

Article 1(1) of Law No CXLV of 1997 on the commercial register, company ad vertising

and legal procedures in commerdcal registration matters (a cégnyilvantartastsl, a

cégnyilvanossagrol és a birdsagt cégeljarasrol szolé 1997, évi CXLV. Tarvény; ‘the Law

on the commeraal register’) provides that:

‘A company 15 a commercial orgamsation ... or other legal entity of a commerdal nature
. which, save where a law or government order provides otherwise, 15 incorporated

through its registration in the commercial register for the purpose of carrying on a
commercial activity for finanaal gan ...

Under Article 2{1) of that law:

‘The legal entities referred to in Article 1 may be entered m the commeraal register only
if their registration is possible or cempulsory under [Hungarian| law

Article 11 of the Law on the commercial register provides that:

{1 The regional courts or the courts of Budapest, acting as commeraal courts, shall
register comparies in the commercial registers which they are respensible for maintaining

(2) ... the courts within the junsdiction of which a company has its seat shall have
jurisdiction to register that company and to deal with any proceedings concerning such
companies provided for by statute.

2

Article 12(1) of that law provides that:

‘The mtormation on comparnes referred to m this Law shall be entered m the commercial

register. For all comparies, the register shall speaty:

(d) the company seat ...

Under Article 16(1} of the Law on the commercial register:

‘The seat ... shall be the place where [the company’s| central admimstration 1s situated

Article 29(1) of that law provides that:
Save as otherwise provided, any application for registration of amendments to

mformation registered in relation to companes must be presented to the commeraal
court within 30 days of the event giving rise to the amendment.’

Article 34(1) of the Law provides that:

Every transfer of a company seat to the junsdiction of another court responsible for
maintaining the commeraal register must, by reason of the change entailed, be submitted
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to the court with jumsdiction in respect of the fommer seat. After examining the
applications for amendment of the information in the register poor to the change of
company seat, the latter court shall endozrse the transfer.’

Private international law

Article 18 of Decree-Law No 13 of 1979 on private international law rules (a nemzetkézi
maganjogrol szold 1979, évi 13, thrvényerej( rendelet) provides that:

{1 The legal capacity of a legal person, its commercial status, the rights derived from
its personality and the legal relationships between its members shall be determned in
accordance with its personal law.

(2) The personal law of a legal person shall be the law of the State in the territory of
which it is registered.

(3) It alegal person has been lawtully registered in accordance with the laws of several
States or if, under the rules applicable in the place where the seat designated m its articles
of assocation 1s situated, registration is not required, its personal law shall be that
applicable m the State of the seat.

4 If a legal person has no seat designated in its articles of association or has seats in
several States, and, in accordance with the law of one of those States, registration 1s not
required, 1ts personal law shall be the law of the State in which its central administration 1s
situated.”

The dispute in the main proceedings and the questions referred for a preliminary

ruling

Cartesto was formed on 20 May 2004 as a ‘betét tarsasig’ (imited partnership) under
Hungarian law. Its seat was established i1 Baja (Hungary). Cartesio was registered mn the

commercial register on 11 June 2004,

Cartesio has two partners both of whom are natural persons resident m Hungary and
holding Hungarian natienality: a limited partner, whoese only commitment 1s to mvest
capital, and an unlmited partner, with unlmited hability for the company’s debts.
Cartesio 15 active, inter alia, m the field of human resources, secretaral activities,
translation, teaching and tramning,

On 11 November 2005, Cartesio filed an application with the Bacs-Kiskun Megyei
Birdsag (Regional Court, Bacs-Kiskun), sitting as a cégbirdsag (commercial court), for
registration of the transfer of its seat to Gallarate (Italy) and, in consequence, for
amendment of the entry regarding Cartesio’s company seat in the commercial register.

By decision of 24 January 2006, that applicaton was rejected on the ground that the
Hungarian law in force did net allow a company mcorporated in Hungary to transfer its
seat abroad while continuing to be subject to Hunganan law as its personal law.

Cartesio lodged an appeal against that decision with the Szegedi [tél5tabla (Regional
Court of Appeal, Szeged).

Relying on the judgment in Case C-411/03 SEVIC Systems [2005] ECR 1-10805, Cartesio
claimed before the Szegedi [télotabla that, to the extent that Hunparian law draws a
distinction between commercial companies according to the Member State in which they
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have their seat, that law 1s contrary to [Articles 49 and 54 TFEU]. It follows from those
articles that Hungarian law cannot require Hungarian companies to choose to establish

their seat m Hungary.

Cartesio also mamntamed that the Szegedi [télé tabla was required to refer that question for
a prelimmary ruling, smce it constitutes a court or trbunal of a Member State agamst
whose deasions there 1s no judicial remedy under national law.

The Szegedi [tél5tabla points out that, under Hunganan law, proceedings before the
courts responsible for mamtainmg the commerdial register and before courts hearing
appeals agamnst deasions of the commercial register coutts are not énfer partes. It therefore
wishes to know whether it may be dassified as a “‘court or tobunal’ within the meaning of
[Article 267 TFEU].

Moreover, if the answer to this question is i the affirmative, the Szeged: [tél5tabla is of
the view that it 1s still unclear whether, for the purpoeses of the third paragraph of [Article
267 TFEU], it should be cdlassified as a court or tribunal against whose decisions there 1s
no judicial remedy under national law.

It states in that regard that althocugh, according to Hunganan law, its decisions on appeal
are final and enforceable, they may nevertheless be the subject of an extraordmary appeal
— an appeal on a poimt of law — before the Legfelsébb Birdsag.

However, as the purpose of an appeal on a pomt of law is to ensure the consistency of
case-law, the possibility of bnngme such an appeal 15 limited, in particular by the
condition governing the admissibility of pleas, which 1s linked to the obligation to allege a

breach of law.

The Szeged: [tél5tibla further notes that, in Hungarian academic legal writing and case-
law, questions have been raised as to the compatibiity with [Article 267 TFEU] of the
provisions laid down in Articles 155/A and 249/A of the Law on avil procedure
concemning appeals against decisions by which a question 15 referred to the Court of

Justice for a preliminary ruling,

In that regard, the Szegedi [télétabla points out that those provisions might result in an
appellate court preventing a court which has decided to make a reference to the Court
from deing so, even though an interpretation by the Court of a provisien of [Union| law
1s needed to resolve the dispute in the main proceedings.

As regards the merits of the case before it, the Szegedi [tél6tabla, referning to the
judgment in Case 81/87 Daily Mail and General Trust [1988] ECR 5483, notes that the
freedom of establishment laid down in [Articles 49 and 54 TFEU] does not mclude the
right, for a company incorporated under the legislation of a Member State and registered
therein, to transfer its central administration, and thus its prncipal place of business, to
another Member State whilst retamning its legal personality and nationality of ongin,
should the competent authorities object to this.

However, according to the Szeged: [tél5tabla, this principle may have been further
refined in the later case-law of the Court.

In that regard, the Szeged: [télstabla points out that, accordmng to the case-law of the
Court, all measures wlhich prohibit, tnpede or render less attractive the exercise of the
freedom of establishment constitute a restriction on that freedom, and it refers in that
regard, inter alia, to Case C-442/02 CaixaBank France [2004] ECR 1-8961, paragraphs 11
and 12).
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The Szeged: [tél5tabla moreover points out that, in SEVIC Systems, the Court ruled that
[Articles 49 and 54 TFEU] preclude registration in the national commeraal register of the
merger by dissolution without liqudation of one company and transfer of the whole of its
assets to another company trom bemg refused in general in a Member State where one of
the two companies is established in another Member State, whereas such registration is
possible, on compliance with certamn conditions, where the two compantes participating
in the merger are both established in the territory of the first Member State.

Moreover, it is setfled caselaw of the Court that national laws cannot differentiate
between companies according to the nationality of the person seeking their registration in
the cormnmercial register.

Lastly, the Szegedi [td6tabla states that Counal Regulation (EEC) No 2137/ 85 of 25 July
1985 on the Furopean Economic Interest Grouping (EEIG) (O] 1985 L 199, p. 1) and
Council Regulation (EC) No 2157/2001 of 8 October 2001 on the Statute for a
European company (SE) (O] 2001 L 294, p. 1) lay dewn, for the forms of [Union]
undertaking which they ntroduce, more flexible and less costly provisions which enable
those undertakmgs to transfer their seat or establishment from one Member State to
ano ther without first going mto hiquidation.

In those arcumstances, on the view that resoh%tion of the dispute before it depended on
the mterpretation of [Union] law, the Szegedi [tél6tabla deaded to stay proceedmngs and
to refer the foellowmg questions to the Court for a preluminary rulmng:

{1 Is a court of second instance which has to give a decision on an appeal against a
decision of a cormnmeraal court (céghirdsag) m proceedings to amend a registration
[of a company| entitled to make a reference for a prelimimnary ruling under [Article
267 TFEU], where neither the action before the commercial court nor the appeal
procedure is infer partes

(2)  In so far as an appeal court s included m the conceptof a “court or tribunal which
1s entitled to make a reference for a preliminary ruling” under [Artide 267 TFEU],
must that court be regarded as a court against whose deasions there is no judicial
remedy, which has an obligation, under [Article 267 TFEU], to subnut questions
on the mterpretation of [Union| law to the Court of Justice of the Eurcpean
[Umnion]?

(3) Does a national measure which, in accordance with domestic law, confers a right
to bring an appeal against an order making a reference for a preliminary ruling limit
the power of the Hungarian courts to refer questions for a preliminary ruling or
could it limit that power — derived directly from [Article 267 TFEU] — if, n appeal
proceedings, the national superior court may amend the order, render the request
for a preliminary ruling moperative and order the court which issued the order for

reference to resume the national proceedmgs which had been suspended?

4 (a) If a company, [incorperated] in Hungary under Hungarian company law and
entered m the Hungarian commercial register, wishes to transfer its seat to
another Member State of the European Union, 15 the regulation of this field
within the scope of [Umion| law oz, i1 the absence of the harmomsation of
laws, 1s national law exclusively applicable?

{b) May a Hungaran company request transfer of its seat to another Member
State of the European Umnion relymg directly on [Union] law ([Articles 49
and 54 TFEU])? If the answer 1s affirmative, may the transfer of the seat be
made subject to any kind of condition or authonisation by the Member State
of cngin or the host Member State?
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(c)  May [Articles 49 and 54 TFEU] be interpreted as meaning that national rules
or national practices which differentiate between commercal comparnies
with respect to the exercise of their rights, according to the Member State in
which their seatis situated, are incompatible with [Union| law?

[(d)] May [Articles 49 and 54 TFEU] be mterpreted as meanmng that, in accordance
with those articles, national tules or practices which prevent a Hungarian
company from transferring its seat to another Member State of the
Eurcpean Union are incompatible with [Union] law?’

The application to have the oral procedure reopened

By decumentlodged at the Registry of the Court of Justice on 9 Septernber 2008, Ireland
requested the Court to order that the oral procedure be reopened, pursuant to Article 61
of the Rules of Procedure, with regard to the fourth question referred for a preliminary
ruling.

In support of its request, [reland states that, contrary to the view adopted by the
Advocate General i his Opinion, the fourth question in the order for reference should
not be understood as relating to the transfer of the seat, defined by Hungarian law as the
place where the company has its central admimstration, and thus the real seat (siége réef) of
the company.

According to Ireland, it follows from the English translation of the order for reference
that that question concerns the transfer of the registered office (wge satutaire).

Thus, [reland claims essentially that one of the factual premisses on which the Advocate

General’s analysis 1s based is incorrect.

Ireland 1s, morecver, of the view that, if the Court relies on the same premiss, it should
reopen the oral procedure in order to give the interested parties an opportunity to submit
observations on the basis of that premiss.

It1s clear from the case-law that the Courtmay of its own motion, or on a proposal from
the Advocate General, or at the request of the parties, order the reopening of the oral
procedure in accordance with Artide 61 of the Rules of Procedure if it considers that it
lacks sufficient information or that the case must be dealt with on the basis of an

argument which has not been debated between the parties (see, inter aha, Case
C-284/06 Barda [2008] ECR I-0000, paragraph 37 and the case law cited).

In that regard, it should be pomted out, first, that it is apparent from the order for
reference as a whole that the fourth question relates not to the transfer of the registered
office of the company concerned in the main proceedings but to the transfer of its ‘real
seat’,

As stated in the order for reference, it follows from the Hungarian legislation on
company registration that, for the purposes of applying that legislation, a company’s seat

1s defmned as the place where 1t has its central administration.

Moreover, the referring court placed the case before it in the context of the situation at
wssue 1 Daily Mail and General Trud, which it describes as relating to a company,
incorporated m accordance with the legislation of a Member State and registered therein,
wishing to transfer its central administration, and thus its princpal place of business, to
another Member State whilst retaining its legal personality and nationality of ongin, where
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the competent authonties cbject to this. More specifically, the referting court asks
whether the ponciple laid down in that judgment — that [Articles 49 and 54 TFEU] do
not confer on companies the right to transter their central admiristration in such a way,
whilst retaming therr legal personality as conferred on them m the State under whose laws
they were incorporated — has been further refied i the later case-law of the Court.

Secondly, the mterested parties, including lreland, were expressly requested by the Court
to focus their pleadings on the premuss that the issue raised in the main proceedings
related to the transfer to another Member State of the real seat of the company
concerned, in other words, of the place where it has 1ts admirstrative seat.

Although Ireland nevertheless focused m its pleadings on the premiss that the issue m the
case before the refernng court concerned the transfer of a company’s registered office, it
also set cut its position — albeit briefly — on the basis that that issue concerned the
transfer of the company’s real seat, a position which, moreover, it set out agam m its
request that the oral procedure be reopened.

Against that background, the Court, having heard the Advocate General, considers that it
has all the evidence necessary to enable it to reply to the questions referred and that the
present case does not thereby fall to be decided on the basis of an argument which has
not been debated between the parties.

Accordingly, it 1s not necessary to order that the oral procedure be reopened.

The questions referred for a preliminary ruling
The first question

By thus question, the Court 1s essentially asked whether a court such as the refernng court,
hearing an appeal against a decision of a lower court, responsible for maintainng the
commercial register, rejecting an application for amendment of information entered mn
that register, must be classified as a court or tribunal which is entiled to make a reference
for a preliminary rmiling under [Article 267 TFEU], regardless of the fact that neither the
decision of the lower court nor the consideration by the referring court of the appeal
against that decision takes place in the context of infer parfes proceedings.

In that regard, it should be borne mn mind that, according to settled case-law, in order to
determine whether the body making a reference is a ‘court or tribunal’ for the purposes
of [Article 267 TFEU], which is a question governed by [Unien| law alone, the Court
takes account of a number of factors, such as whether the body 1s established by law,
whether 1t 1s permanent, whether its jurisdiction 15 compulsory, whether its procedure
1s infer partes, whether 1t applies rules of law and whether it 1s independent (see, mnter alia,
Case C-96/04 Standesarmt Stadt Niebitff [2006] ECR 1-3561, paragraph 12 and the case-law
ated).

With regard to the #ufer parfes nature of the proceedings before the national court, [Article
267 TFEU] does not make reference to the Court subject to those proceedings being infer
partes. None the less, it follows from that artide that a national court may make a
reference to the Court only if there 15 a case pending before 1t and if 1t 15 called upon to
give judgment in proceedings intended to lead to a decision of a judicial nature (see to
that effect, inter alia, Case C-182/00 Luty and Others [2002] ECR 1-547, paragraph 13 and

the case-law cited).
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Thus, where a court responsible for maintaining a register makes an admmistrative
decision without being required to resolve a legal dispute, it cannot be regarded as
exercising a4 judicial function. Such 15 the case, for example, where it decides an
application for registration of a company in proceedings which do not have as their
object the annulment of a measure which allegedly adversely affects the applicant (see to
that effect, inter alia, Laty and Others, paragraph 14 and the case-law ated).

In contrast, a court hearing an appeal which has been brought agamnst a decision of a
lower court responsible for maintaining a register, rejecting such an application, and
which seeks the setting-aside of that deasion, which allegedly adversely affects the rights
of the applicant, is called upen to give judgment m a dispute and is exercising a judicial
function.

Accordingly, m such a case, the appellate court must, in principle, be regarded as a court
or trbunal within the meaning of [Article 267 TFEU], with junisdiction to refer a question
to the Court for a preliminary ruling (see for swmular situations, inter alia, Case
C-300/01 Salkmmann [2003] ECR 1-4899; SEVIC Systens, and Case C-117 /06 Mollendorf and
Others [2007] ECR I-8361).

It 1s apparent from the court file that, n the main proceedings, the referring court 1s
sitting in an appellate capacity m an action for the setting-aside of a decision by which a
lower court, responsible for mamtainng the commeraal register, rejected an application
by a company for registration of the transfer of its seat, requiring the amendment of an
entry in that register.

Accordingly, in the main proceedings, the referring court 1s hearmg a dispute and 1s
exercising a judical function, regardless of the fact that the proceedings before that court
are not inter partes.

Consequently, m the light of the caselaw cated in paragraphs 55 and 56 above, the
referring court must be regarded as a court or tribunal for the purposes of [Article 267
TFEU].

In the light of the foregoing, the answer to the first question must be that a court such as
the referring court, hearing an appeal against a deasion of a lower court, responsible for
maintaining  the commercaal register, rejecting an application for amendment of
mnformation entered in that register, must be cassified as a court or tobunal which s
entited to make a reference for a prelimmnary ruling under [Article 267 TFEU] ,
regardless of the fact that neither the decision of the lower court nor the consideration of

the appeal by the refernng court takes place 1 the context of inferparfes proceedings.

The second guestion

By thus question, the Court 1s essentially bemng asked whether a court such as the referning
court, whose deasions in disputes such as that i the main proceedings may be appealed
on pomts of law, falls to be dassified as a court or tribunal against who se decisions there
ts no judiaal remedy under national law, within the meaning of the third paragraph of
[Article 267 TFEU].

Admussibility

The Commuission of the European [Umion] contends that this question is madmussible as
it 1s manitestly irrelevant to the resolution of the dispute in the main proceedings, since
the order for reference has already been submitted to the Court, rendering any
exarmnation of whether there is an obligation to make a reference devoid of mnterest.
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That objection must be rejected.

According to settled case-law, there is a presumption of relevance in favour of questions
on the mterpretation of [Union] law referred by a national court, and 1t 1s a matter for the
national court to define, and not for the Court to verify, m which factual and legislative
context they operate. The Court declnes to rule on a reference for a prelimmary ruling
from a national court only where it 15 quite obvious that the interpretation of [Union| law
that 1s scught 1s unrelated to the actual facts of the maimn action or to its purpose, where
the problem 1s hypothetical, or where the Court does not have before 1t the factual or
legal material necessary to give a useful answer to the questions submitted to it (see, to

that effect, Joined Cases C-222/05 to C-225/05 van der Weerd and Others [2007] ECR T-
4233, paragraph 22 and the case-law ated).

As stated 1n paragraph 27 above, Cartesio damned before the referning court that that
court was required to make a reference to the Court for a preluninary ruling, since it fell
to be classified as a court or tribunal agamst whose decisions there 1s no judicial remedy

under national law, within the meaning of the third paragraph of [Article 267 TFEU].

As the referning court had doubts concerning that plea, it decided to refer a question on
that 1ssue to the Court for a preluminary ruling.

It would be contrary to the spirit of cooperation which must gwide all relations between
national courts and the Court of Justice, and contrary also to the requirements of
procedural economy, to requite a naticnal court first to seek a prelumunary ruling on the
sole question whether that court 15 one of those referred to in the third paragraph of
[Article 267 TFEU], before, where appropuate, having to formulate — subsequently and
by a second reference for a prelimmary ruling — the questions concerning the provisions
of [Union] law relating to the substance of the dispute before it.

Moreover, the Court has already replied to a question relating to the characteristics of
national courts m the light of the third paragraph of [Article 267 TFEU] in a context
offering certain simnilanties with that of the present reference for a prelimmary ruling,
without the admissibility of that question being disputed (Case C-99/00 Lyckeskog[2002]
ECR I-4839).

In those circumstances, it does not appear — at least not pmma facle — that the
mnterpretation of [Union] law sought 1s unrelated to the actual facts of the main action or
to its purpose.

Accordingly, the presumption of relevance in favour of references for a prelimmary ruling
s net, as regards the present question, rebutted by the objection put forward by the
Commission (see, inter alia, zan der Weerd and Others, paragraphs 22 and 23).

It follows that the second question is admissible.

Substance

The 1ssue raised by thus question 1s thus whether the referring court falls to be dassified
as ‘a court or tobunal of a Member State agamst whose deasions there 1s no judicial
remedy under national law’, within the meaning of the third paragraph of [Article 267
TFEU]. It 1s dear from the order for reference that thus question is raised m view of the
fact, referred to in paragraphs 30 and 31 above, that, although Hunganan law provides
that decisions delivered on appeal by the referning court may be the subject of an
extraordinary appeal — in other wotds, an appeal on a point of law before the Legfelsébb
Birdsag, the purpose of which 15 to ensure the censistency of the case-law — the
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possibilities of brnging such an appeal are limited, in particular, by the cendition
governing the admissibility of pleas, which is linked to the obligation to allege a breach of
law, and in view of the fact, also pomted out in the order for reference, that under
Hungarian law an appeal on a point of law does not, m principle, have the effect of
suspending enforcemnent of the decision delivered on appeal.

The Court has already held that decisions of a national appellate court which can be
challenged by the parties before a supreme court are not decisions of ‘A court or tubunal
of a Member State against whoese deasions there 1s no judicial remedy under national law”’
within the meaning of the third paragraph of [Article 267 TFEU]. The fact that the
exarmnation of the merits of such challenges 1s conditional upon a preliminary declaration
of admissibility by the supreme court does not have the effect of depnving the parties of
a judiaal remedy (Lyckeskog, paragraph 16).

That is true a fortion i the case of a procedural systemn such as that under which the case
before the referring court must be deaded, since that systern makes no provision for a
preliminary declaration by the supreme court that the appeal 15 admissible and, instead,
merely imposes restrictions with regard, in particular, to the nature of the pleas which
may be raised before such a court, which must allege a breach of law.

In common with the lack of suspensory effect of appeals on a pomt of law before the
Legfelsdbb Birdsag, such restrictions do not have the effect of depriving the parties i a
case before a court whose decsions are amenable to an appeal on a pomt of law of the
possibility of exercising effectively their nght to appeal the decision handed down by that
court m a dispute such as that m the main proceedings. It does not follow, therefore,
from those restrictions or from the lack of suspensory effect that that court falls to be
classified as a court handing down a decision against which there 1s no judicial remedy.

In the light of the foregoing, the answer to the second question must be that a court such
as the referning court, whose deasions in disputes such as that i1 the main proceedings
may be appealed on points of law, cannot be classified as a court or tribunal against
whose decisions there 1s no judicial remedy under national law, within the meaning of the

third paragraph of [Artide 267 TFEU].
The third question

Adrmussibility

Ireland argues that this question is hypothetical, hence madmissible, since no appeal ona
point of law has been brought against the order for reference and, in consequence, an
answer to that question would be of no use to the referrmg court.

The Commission also asks the Court to declare that it is not appropriate to give a reply to
the third question because, given that the order for reference has the authority of res
Judicata and has reached the Court, that question 1s hypothetical.

Those objections cannot be upheld.

As was pointed out m paragraph 67 above, the presumption of relevance enjoyed by
references for a preliminary ruling may, in certam circumstances, be rebutted, in particular

where the Court holds that the problem is hypothetical.

Ireland and the Commission maintain that the problem raised by this question — the
possible incompatibility with the second paragraph of [Article 267 TFEU] of national
rules governing appeals against a decision making a reference to the Court — is
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hypothetical, since, in fact, the order for reference has not been appealed against and now

has the authonty of res jadicata.

However, nerther that decision nor the file sent to the Court permits the inference that
there has been no appeal agamnst that decision or that there can no longer be any appeal
against it.

In the hght of the settled case-law ated in paragraph 67 above, since, in such a situation
of uncertainty, responsibility for defining and verifying the factual and legislative context
in which the question referred arises lies with the national court, the presumption of
relevance which this question enjoys has not been rebutted.

It follows that the third question is adrrussible.

Substance

[Article 267 TFEU] gives national courts the right — and, where appropriate, inposes on
them the obligation — to make a reference for a prelminary ruling, as scon as the national
court percetves either of its own motion or at the request of the parties that the substance
of the dispute raises one of the pomts referred to m the first paragraph of [Article 267
TFEU]. It follows that national courts have the widest discretion in referring matters to
the Court if they consider that a case pendmg before them raises questions involving
mterpretaton of provisions of [Unien] law, or consideration of ther valdity,

necessitating a decision on their part (Case 166/73 Rbeinmwiiblen-Diisseldorf [1974] ECR 33,
paragraph 3).

It 15 also dear from the case-law of the Court that, i1 the case of a court or tobunal
agamnst whose decisions there 15 a judicial remedy under national law, [Article 267 TFEU]
does not preclude decisions of such a court by which questions are referred to the Court
for a preliminary rulng from remainng subject to the remedies normally available under
national law. Nevertheless, in the mterests of clarity and legal certanty, the Court must

abide by the deasion to refer, which must have its full effect so long as it has not been
revoked (Case 146/ 73 Rheinmiiblen-Diisseldorf [1974] ECR 139, paragraph 3).

Morteover, the Court has already held that the systemn established by [Article 267 TFEU]
with aview to ensuring that [Umnion| law 1s mterpreted uniformly throughout the Member
States mnstituted direct cooperation between the Court of Justice and the national courts
by means of a procedure which s completely independent of any imtiative by the parties
(Case C-2/06 Kempter [2008] ECR 1-411, paragraph 41).

The systern of references for a prelimmary ruling is based on a dialogue between one
court and another, the mitation of which depends entirely on the national court’s
assessment as to whether a reference is appropriate and necessary (Kempier, paragraph 42).

It 1s dear from the order for reference that, under Hungarian law, a separate appeal may
be brought against a decision making a reference to the Court for a prelimmary ruling,
although the main proceedings remam pending 1n their entirety before the refernmg court,
proceedings being stayed until the Court gives a rulmg. The appellate court thus seised
has, under Hungarian law, power to vary that deaision, to set aside the reference for a
preliminary rulmg and to order the first court to resume the domestic law proceedings.

As is clear from the case-law cited in paragraphs 88 and 89 above, concerning a naticnal
court or tribunal against whose decisions there 15 a judicial remedy under national law,
[Article 267 TFEU] does not preclude a decision of such a court, making a reference to
the Court, frem remaining subject to the remedies normally available under national law.
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Nevertheless, the outcome of such an appeal cannot limit the jurisdiction conferred by
[Article 267 TFEU] on that court to make a reference to the Court if it considers thata
case pending before 1t raises questions on the interpretation of provisions of [Union| law

necessitating a rulng by the Court.

It should be pomnted out, moreover, that the Court has already held that, i a situation
where a case 15 pending, for the second time, before a coutt sitting at first instance after a
judgment onginally delivered by that court has been quashed by a supreme court, the
court at first instance remains free to refer questions to the Court pursuant to [Artide 267
TFEU], regardless of the existence of a rule of national law whereby a court 1s bound on

points of law by the rulings of a superior court (Case 146/ 73 Rhbeimmithien Diisseldorf).

Where rules of national law apply which relate to the night of appeal against a decision
making a reference for a preliminary ruling, and under those rules the main proceedings
remnain pending before the referring court m their entirety, the order for reference alone
beng the subject of a limited appeal, the autonomous junsdiction which [Article 267
TFEU] confers on the referring court to make a reference to the Court would be called
mto question, it — by varymg the order for reference, by setting it aside and by ordering
the referring court to resume the proceedmngs — the appellate court could prevent the
referring court from exercising the right, conferred onitby the [FEU] Treaty, to make a
reference to the Court.

In accordance with [Article 267 TFEU], the assessrnent of the relevance and necessity of
the question teferred for a prelimmary ruling is, in principle, the responsibility of the
referring court alone, subject to the limited vertfication made by the Court in accordance
with the case-law cited m paragraph 67 above. Thus, it 1s for the referrmg court to draw
the proper inferences from a judgment delivered on an appeal against its decision to refer
and, m particular, to come to a conclusion as to whether it is approptiate to maintain the
reference for a prelunimary ruling, or to amend it or to withdraw 1t

It follows that, n a situation such as that in the case before the referring court, the Court
must — also in the interests of clarity and legal certainty — abide by the dedision to make a
reference for a preliminary ruling, which must have its full effect so long as it has not
been revoked or amended by the referring court, such revocation or amendment being
matters on which that court alone 15 able to take a decision.

In the light of the foregoing, the answer to the third question must be that, where rules of
national law apply which relate to the right of appeal agamst a deasion making a
reference for a preliminary ruling, and under those rules the main proceedings remain
pending before the refernng court in their entirety, the order for reference alone being
the subject of a limited appeal, the second paragraph of [Article 267 TFEU] 1s to be
mterpreted as meaning that the junisdiction conferred by that provision of the Treaty on
any national court or tribunal to make a reference to the Court for a prelummary ruling
cannot be called mte question by the application of those rules, where they perrnit the
appellate court to vary the order for reference, to set aside the reference and to order the
referring court to resume the domestic law proceedings.

The fourth guestion

By its fourth question, the referring court essentially asks whether [Artides 49 and 54
TFEU] are to be interpreted as precluding legislation of a Member State under which a
company incorporated under the law of that Member State may not transfer its seat to
another Member State whilst retaining its status as a company governed by the law of the
Member State of incorporation.
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It 1s clear from the order for reference that Cartesic — a company which was incorporated
in accordance with Hungaman legislaton and which, at the tune of its incorporation,
established its seat m Hungary — transferred its seat to Italy but wished to retain its status
as a company governed by Hungarian law.

Under the Hungarian Law on the commercial register, the seat of a company governed by
Hungarian law 1s to be the place where its central admumistration is situated.

The referring court states that the application filed by Cartesic for amendment of the
entry in the commercial register regarding its company seat was trejected by the court
responsible for mamntaming that register on the ground that under Hungarian law, a
company incorperated 1 Hungary may not transfer its seat, as defined by the Law on the
commmercial register, abroad while continuing to be subject to Hungarian law as the law
governing its articles of association.

Such a transfer would require, first, that the company cease to exist and, then, that the
company remncorporateitselt in comphance with the law of the country where it wishes to
establish 1ts new seat.

In that regard, the Court observed in paragraph 19 of Dadly Mail and General Trust that
comparnies are creatures of national law and exist only by virtue of the national legislation
which determines its mncorporation and functioning.

In paragraph 20 of Daily Mail and General Trag, the Court stated that the legislation of the
Member States varies widely in regard to both the factor providing a connection to the
national territory required for the incerporation of a company and the question whether a
company mcerporated under the legislation of a Member State may subsequently modify
that connecting factor. Certain States require that not merely the registered oftfice but also
the real seat (siége réel) — that 1s to say, the central administration of the company — should
be situated m their territory, and the removal of the central admimistration from that
territory thus presupposes the winding-up of the company with all the consequences that
windmg-up entails under company law. The legislation of other States permits comparues
to transfer their central adrministration to a foreign country but certamn of themn make that
right subject to certain restrictions, and the legal consequences of a transfer vary from
one Member State to another.

The Court added, 1 paragraph 21 of Dadly Mail and General Trust, that the [FEU] Treaty
had taken account of that variety in national legislation. In defining, in [Article 54 TFEU],
the comparies which emjoy the night of establishment, the [FEU] Treaty placed on the
samme footing, as connecting factors, the registered office, central admunistration and
principal place of business of a cernpany.

In Case C-208/00 Ubememfrg [2002] ECR [-9919, paragraph 70, the Court, whilst
confirmmg those dicta, inferred from them that the question whether a company formed
in accordance with the legislation of one Member State can transfer its registered office or
its actual centre of admimstration to another Member State without losing its legal
personality under the law of the Member State of incorporation, and, in certain
arcumstances, the rules relating to that transfer, are determined by the national law in
accordance with which the company was incorporated. The Court concduded that a
Member State 1s able, in the case of a company incorporated under its law, to make the
company’s right to retain its legal personality under the law of that Member State subject
to restrictions on the transfer to a foreign country of the company’s actual centre of
admimistration.
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It should be pointed out, moereover, that the Court also reached that conclusion on the
basis of the wording of [Article 54 TFEU]. In defining, in that artide, the compares
which enjoy the right of establishment, the [FEU] Treaty regarded the differences mn the
legislation of the various Member States both as regards the required connecting factor
for comparues subject to that legislation and as regards the question whether — and, if so,
how — the registered oftice (siége stafutaire) or real seat (siége rée) of a company
mcorporated under national law may be transferred from one Member State to another as
problems which are not resolved by the rules concerning the right of establishment, but
which must be dealt with by future legislation or conventions (see, to that effect, Daify
Ml and General Trast, paragraphs 21 to 23, and Uberseerz'rg, paragraph 69).

Consequently, m accordance with [Article 54 TFEU], in the absence of a uniferm [Umon]
law definition of the companies which may enjoy the right of establishment on the basts
of a smngle connecting factor determming the national law applicable to a company, the
question whether [Article 49 TFEU] applies to a company which seeks to rely on the
fundamental freedom enshrined m that article — like the question whether a natural
person is a national of a Member State, hence entitled to enjoy that freedom — 15 a
preliminary matter which, as [Urmon| law now stands, can cnly be resolved by the
applicable national law. In consequence, the question whether the company is faced with
a restriction on the freedom of establishment, within the meaning of [Article 49 TFEU],
can arise only if it has been established, m the light of the conditions laid down m [Article
54 TFEU], that the company actually has a nght to that freedom.

Thus a Member State has the power to define both the connectng factor required of a
company if it is to be regarded as incorporated under the law of that Member State and,
as such, capable of enjoying the nght of establishment, and that required if the company
1s to be able subsequently to maintain that status. That power mdudes the possibility for
that Member State not to permut a company governed by its law to retam that status 1f the
company intends to reorgarise itsell in ancther Member State by moving its seat to the
territory of the latter, thereby breaking the connecting factor required under the national
law of the Member State of mcorporation.

Nevertheless, the situation where the seat of a company incorporated under the law of
one Member State 15 transferred to another Member State with no change as regards the
law which governs that company falls to be distinguished from the situation where a
company governed by the law of one Member State moves to another Member State with
an attendant change as regards the national law applicable, since in the latter situation the
company is converted mto a form of company which 1s governed by the law of the
Member State to which it has moved.

In fact, in that latter case, the power referred to i paragraph 110 above, far from
implying that national legislation on the incorporation and wmding-up of comparues
enjoys any form of immunity from the rules of the [FEU] Treaty on freedom of
establishment, cannot, i particular, justify the Member State of mcorporation, by
requiring the winding-up or hiquidation of the company, in preventing that company from
converting itself into a company governed by the law of the other Member State, to the
extent that it is permitted under that law te do so.

Such a barrier to the actual conversion of such a company, without prior winding-up or
liquidation, mto a company governed by the law of the Member State to which it wishes
to relocate constitutes a restrction on the freedom of establishment of the company
concerned which, unless it serves overnding requirermnents in the public mterest, is
prohibited under [Article 49 TFEU] (see to that effect, mter alia, CaivaBank France,
paragraphs 11 and 17).
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It should also be noted that, followmg the judgments in Daly Mail and General
Trust and Uberseering, the developments in the field of company law envisaged in [Article
50(2)(g) TFEU] and 293 EC [repealed], tespectively, as pursued by means of legislation
and agreements, have not as yet addressed the differences, referred to i those judgments,
between the legislation of the vanous Member States and, accerdingly, have not yet
eradicated those differences.

The Comumnission maintams, however, that the absence of [Umnion| legislation in this field
— noted by the Court in paragraph 23 of Daily Mail and General Trust — was remedied by
the [Union| rules, governing the transfer of the company seat to another Member State,
laid down in regulations such as Regulation No 2137/85 on the EEIG and Regulation
No 2157/2001 on the SE or, moreover, Counal Regulaton (EC) No 1435/2003 of
22 July 2003 on the Statute for a Buropean cooperative socety (SCE) (O] 2003 L 207,
p- 1), as well as by the Hungaran legislation adopted subsequent to those regulations.

The Comimnission argues that those rules may — and should — be applied mutatis mutandis
to the cross-border transter of the real seat of a companyincorporated under the law of a
Member State.

In that regard, it should be noted that although those regulations, adopted on the basis of
[Article 352 TFEU], in fact lay down a set of rules under which it is possible for the new
legal entities which they establish to transfer their registered office {(sige statutaire) and,
accordingly, also their real seat (siége rée) — both of which must, in effect, be situated m the
same Member State — to another Member State without it bemg compulsory to wind up
the onginal legal person or to create a new legal person, such a transfer nevertheless
necessarily entals a change as regards the national law applicable to the entty making

such a transfer.

That is clear, for example, m the case of a European company, from Articles 7 to

9(1)(c)(i) of Regulation No 2157/2001.

As it 15, in the case before the referring court, Cartesic merely wishes to transter its real
seat from Hungary to Italy, while remaining a company govemed by Hungarian law,
hence without any change as to the national law applicable.

Accordingly, the application mutatis mutandis of the [Union| legislation to which the
Comumussion refers — even if it were to govern the cross-border transfer of the seat of a
company governed by the law of a Member State — cannot in any event lead to the
predicted result in circumstances such as those of the case before the referring court.

Further, as regards the unplications of SEUIC Sysems for the proncple established
n Daily Mol and General Trast and Uberseering, 1t should be pomted out that those
judgments do not relate to the same problem and that consequently, SETIC
Systems carmot be said to have qualified the scope of Daily Mail and General
Trust orUberseering.

The case which gave rise to the judgment in SETIC Sysfers concerned the recognition, m
the Member State of mcorporation of a company, of an establishment operation carried
out by that company i another Member State by means of a cross-border merger, which
ts a situation fundamentally different from the circumstances at ssue in the case which
gave nse to the judgment in Daidy Mail and General Trast, but similar to the situations
considered in other judgments of the Court (see Case C-212/97 Cemtros [1999] ECR
1-1459; Ulberseering; and Case C-167/01 IngireArs [2003] ECR 1-10155).



123

124

125

In such situations, the issue which must first be decded 1s not the question, referred to m
paragraph 109 above, whether the company concerned may be regarded as a company
which possesses the nationality of the Member State under whose legislation it was
mcorporated but, rather, the question whether or not that company — which, it is
common ground, 1s a company governed by the law of a Member State — 1s faced with a
restriction m the exercise of its right of establishment in another Member State.

In the light of all the foregoing, the answer to the fourth question must be that, as
[Umion] law now stands, [Artcles 49 and 54 TFEU] are to be mterpreted as not
precluding legislation of a Member State under which a company incorporated under the
law of that Member State may not transfer its seat to another Member State whilst
retaining its status as a company governed by the law of the Member State of
meorporation.

Costs

Since these proceedings are, for the parties to the main proceedings, a step i the action
pending before the national court, the decision on costs is a matter for that court. Costs
mcurred in submitting observations to the Court, other than the costs of those parties,
are not recoverable.

On those grounds, the Court (Grand Chamber) hereby rules:

1. A court such as the referring court, hearing an appeal against a decision of a
lower court, responsible for maintaining the commercial register, rejecting
an application for amendment of information entered in that register, must
be classified as a court or tribunal which is entitled to make a reference fora
preliminary ruling under [Article 267 TIFEU], regardless of the fact that
neither the decision of the lower court nor the consideration of the appeal
by the referring court takes place in the context of inter partes proceedings.

2. A court such as the referring court, whose decisions in disputes such as that
in the main proceedings may be appealed on points of law, cannot be
classified as a court or tribunal against whose decisions there is no judicial
remedy under national law, within the meaning of the third paragraph of
[Article 267 TFEU].

3. Where rules of national law apply which relate to the right of appeal againsta
decision making a reference for a preliminary ruling, and under those rules
the main proceedings remain pending before the referring court in their
entirety, the order for reference alone being the subject of a limited appeal,
the second paragraph of [Article 267 TFEU] is to be interpreted as meaning
that the jurisdiction conferred on any national court or tribunal by that
provision of the Treaty to make a reference to the Court for a preliminary
ruling cannot be called into question by the application of those rules,
where they permit the appellate court to vary the order for reference, to set
aside the reference and to order the referring court to resume the domestic
law proceedings.

4. As [Union] law now stands, [Articles 49 and 54 TFEU] are to be interpreted
as not precluding legislation of a Member State under which a company
incorporated under the law of that Member State may not transfer its seat to
another Member State whilst retaining its status as a company governed by
the law of the Member State of incorporation.
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