JUDGMENT OF THE COURT (Third Chamber)
13 July 1989

In Case 5/88

REFERENCE to the Court under [Artice 267 TFEU] by the Verwaltungsgericht

(Administrative Court) Frankfurt am Mam for a preliminary ruling m  the
proceedmgs pendmg before that court between

Hubert Wachauf

and

Federal Republic of Germany, represented by the Bundesarnt fur Erndhrung und
Forstwirtschaft (Federal Office for Food and Ferestry),

on the interpretation of Artide 12(d) of Council Regulation No 857/84 of 31 March
1984 adopting general rules for the application of the levy referred to m Article 5¢ of
Regulation (EEC) No 804/68 in the milk and milk products sector (Official Journal
1984, L 90, p. 13), and of Article 5(3) of Comrmussion Regulation (EEC) No 1371/84
of 16 May 1984 laying down detailed rules for the application of the additional levy
referred to in Article 5¢ of Regulation (EEC) No 804/68 (Official Journal 1984, L
132, p. 11),

THE COURT (Third Chamnber)

composed of: F. Grevisse, President of Chamber, J. C. Moitinho de Almeida and M.
Zuleeg, Judges,



Advocate General: F. G. Jacobs
Registrar: S. Hackspiel, Admimstrator

after considermg the observations submitted on behalf of: Hubert Wachauf, by B.
Rusch,

the Government of the Federal Republic of Germmany, by Dr Apelt and Mrs
Lausch, acting as Agents,

the Government of the United Kmgdom, by H. R. L. Purse, of the Treasury
Solicitor's Departrment, and B. Kerr, QC, acting as Agents,

the Commission of the European [Union|, by its Legal Advisers,

P. Karpenstein and D. Booss, acting as Agents, and by C. Boon-Falleur, acting as

an expert,

having regard to the Report for the Hearing and further to the hearing on 28
February 1989,

after hearing the Opimion of the Advecate General delivered at the sitting on 27
April 1989,

aives the following



Judgment

1 By an order of 17 December 1987, which was recerved at the Court on 8 January
1988, the Verwaltungsgericht Frankfurt am Main referred to the Court for a
preluninary ruling under [Article 267 TFEU] two questions on the interpretation
of Article 12(d) of Council Regulation No 857/84 of 31 March 1984 adopting
general tules for the application of the levy referred to m Article 5¢ of Regulation
(EEC) No 804/68 in the milk and milk products sector (Official Journal 1984, L
90, p. 13) and Article 5(3) of Commission Regulation (EEC) No 1371/84 of 16
May 1984 laying down detailed tules for the application of the additional levy
referred to m Article 5¢ of Regulation (EEC) No 804/68 (Official Journal 1984,
L 132, p. 11).

2 Those questions were raised in proceedings between Mr Hubert Wachauf, a
tarmer, and the Bundesamt fur Ernahrung und Forstwirtschaft (Federal Oftice
for Food and Forestry, hereinafter referred to as "the Federal Office’). Mt
Wachauf was a tenant farmer. Upon the expiry of his tenancy, he requested
compensation for the detmitive discontinuance of milk production pursuant to
the German Law of 17 July 1984 on compensation for the discontinuance of the
preduction of milk for sale and its unplementing order of 20 July 1984, That
legislation, which 1s based on a power contamed in Artide 4(1)(a) of Regulation
No 857/84, mentioned above, essentially provides that a milk producer within
the meaning of Artice 12(c) of Regulation No 857/84 may apply for
compensation if he undertakes to discontinue mulk production defimitively within
aperiod of six months from the grant of the compensation. If the person making
that application is the tenant of a farm within the meanmg of Article 12(d) of
Regulation No 857/84 his application must also be accompanied by the lessor's

written consent.

3 On the basis of the latter provision, the Federal Office refused to grant to Mr
Wachauf the compensation requested, since the landlord of the farm in question
had withdrawn the consent which he had criginally given.

4 Mr Wachauf brought an action against the decision of the Federal Otfice before



the Verwaltungsgericht Frankfurt am Mam. That court has doubts about
whether Mr Wachauf was the tenant of a 'holding’ within the meaning of Article
12(b) of Regulation No 857/84, since the landlord of the farm had never hinself
carned on milk production on the farm leased and, moreover, the essential
elements of a farm intended for milk production, namely a dairy herd and the
techrical facilities necessary for milk production, had always been the property
of the tenant. Should such a farm nevertheless be deemed to be a 'holding', the
national court asks whether Artide 5(3) of Regulation No 1371/84 also applies

in the case of the surrender of a tenanted farm.

Under those circumstances, the Verwaltungsgericht Frankfurt am Main stayed
the proceedings and referred the following questions to the Court of Justice fora
preliminary ruling:

'Ts an agricultural production u nit having neither diary cattle nor faalities (such
as milking parlours) capable of being used exclusively for milk production a
"holding™ within the meaning of Article 12{d) of Council Regulation (EEC) No
857/84 of 31 March 1984 (Official Journal L 90, 1.4.1984, p. 13)?

Is the surrender of leased property upon the expiry of the lease a case having
"comparable legal effects” within the meaning of Article 5(3) of Commission
Regulaton (EEC) No 1371/84 of 16 May 1984 (Official Journal L 132,
18.5.1984, p. 11), if the leased property is an agrcultural undertaking without
dairy cattle and without any faalities capable of being used only for milk
production (for example, milking parlours) and where the lease provided for no
obligation on the part of the lessee to engage in milk production

Reference 15 made to the Report of the Hearing for a more detailed account of
the facts of the case, the applicable [Unicn| and national provisions, the course of
the procedure, and the observations submutted to the Court, which are

mentioned or discussed hereinafter only in so far as 1s necessary for the reasoning
of the Court.
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The first question

Regard being had to the facts of the main proceedings, the first question must be
construed as secking to ascertain whether the term 'holding’ in Article 12(d) of
Council Regulation No 857/84 refers to all the agricultural production urits
which are the subject of a lease, even if those units, as leased, had nesther dairy
cows not the techmcal faclities necessary for milk production and the lease
provided forno obligation on the part of the lessee to engage m milk production.

A 'holding' 1s defined in Artide 12(d) of Regulaton No 857/84 as 'all the
production units operated by the producer and located within the gecgraphical
territory of the [Union]".

The very wording of that provision shows that it relates to preduction u nits
which satisfy two conditions, namely that they should be operated by a producer,
that 1s to say a person who sells milk or other milk products directly to the
consurmer or who supplies the purchaser (Article 12(c) of Regulation No 857/ 84)
and that they should be located within the geographical territory of the [Uruon].
The concept of a "holding' does not, however, presuppose that, n the event of
the production units in question bemng leased, the dairy herd and the techmcal
faclities necessary for milk production have been provided by the lessor or that,
under the terms of the tenancy agreement, those production units are to be

utilized speati-cally for milk production.

The correctness of that mnterpretation, which is based on the wording of Article
12(d) of Regulation No 857/84, is borne out by the purpose of that provision.
In fact, as the United Kingdom and the Commussion nightly point cut, Article
12(d} 1s mtended to define the scope of the rules relating to transfers of
reference quantities following a change of ownership or occupancy of the
holdmg. Censequently, a restrictive interpretation of the provision, to the effect
that only agricultural production umnits specifically adapted to, or mtended for,
milk production are covered, would have the effect of excluding from the scope
of those transfer rules a large number of farms, and, more particularly, 'mixed'
tarms combming milk production with arable farming or with other types of
agriculture. Such an exclusion would mmpair the effectiveness of those rules.



11 The reply to be given to the first question must therefore be that the term
'holding' in Artidle 12(d) of Counal Regulation No 857/84 of 31 March 1984
covers all the agricultural preduction units which are the subject of a lease, even
if those umits, as leased, had neither dairy cows nor the techrical facilities
necessary for milk production and the lease provided for no obligation on the
part of the lessee to engage m milk production.

The second question

12 The second question seeks to ascertain whether Article 5(3) of Regulaton No
1371/84 must be interpreted as applying to the surrender, upon the expiry of
the lease, of all the agricultural production units leased, even it those u nits, as
leased, had neither dawy cows nor the techmical facilites necessary for milk
production and the lease provided for no obligation on the part of the lessee to

engage in milk production.

13 According to Article 7(1) of Regulation No 857/74, as amended by Council
Regulation No 590/85 of 26 February 1985 (Official Journal 1985, L 68, p. 1),
'where a holding is sold, leased or transferred by mheritance, all or part of the
correspondmg reference quantity (that is to say the quantity exempt from the
additional levy) shall be transferred to the purchaser, tenant or heir according to
procedures to be deterrmined'. However, paragraph (4) of that article provides
that 'in the case of rural leases due to expire, where the lessee s not entitled to
an extension of the lease on sunilar terms, Member States may provide that all
or part of the reference quantity corresponding to the holding or the part
therect which forms the subject of the lease shall be put at the disposal of the
departing lessee if he intends to continue milk production’. It 1s apparent from
the provisions quoted, considered as a whole, that the [Union| legislature
intended that at the end of the lease the reference quantity should in principle
return to the lessor who retakes possession of the holding, subject, however, to
the Member States' power to allocate all or part of the reference quantity to the
departing lessee.

14 Article 5 of Commission Regulation No 1371/84 laid down the detailed rules
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governing the transfer of reference quantites followmg a change i the
ownershuip or occupancy of a helding, Paragraph (1) of that article provides in
this connection that 'where an entire holding is sold, leased or transferred by in-
heritance, the corresponding reference quantity shall be transferred in full to the
producer who takes over the holding'. Article 5(3) provides that the provisions
of paragraph (1) 'shall also be applicable in other cases of transfer which, under
the various national rules, have comparable legal effects as far as producers are
concerned’.

The surrender of a tenanted helding upon the expiry of a lease has comparable
legal effects, within the meaning of Article 5(3) of Regulation No 1371/84, to
those brought about by the transfer of the holding upon the grant of the lease,
for both transactions entail a change in the possession of the production urits n
question withm the contractual relations created by the lease. Consequently, the
surrender, upon the expiry of the lease, of leased agricultural production uruts 1s
a case covered by Artide 5(3) of Regulation No 1371/84, provided that upon
the grant of the lease theirr transfer falls under Artide 5(1), which is the case
when a 'holding' within the mearing of Article 12(d) of Regulation No 857/84,

as interpreted above in reply to the first question, 1s mvolved.

In 1ts order for reference, the Verwaltungsgenicht states that, should the rules m
question be mterpreted as meaning that they provide for the reference quantity
to be returned to the lessor, those rules could have the effect of precuding the
lessee from benefitmg from the system of compensation for discontimance of
milk productien if the lessor is opposed to 1it. However, such a consequence
would be unacceptable if, as m the present case, the lessor has never engaged in
milk production or contributed to the setting up of a dairy farm, since the lessee,
who would have acquired the reference quantity by hus own labour, would then
be deprived, without compensation, of the fruits of that labour, which would
constitute an mfrngement of constitutional guarantees.

The Court has consistently held, m particular in its judgment of 13 Decernber
1979 in Case 44/79 Hauer v Iand Rheinland Pfalz [1979] ECR 3727, that
fundamental rights foom an integral part of the general principles of the law, the
observance of which 15 ensured by the Court. In safeguarding those nghts, the
Court has to look to the constitutional tradiions common to the Member
States, so that measures which are mcompatible with the tundamental rights
recognized by the constitutions of those States may not find acceptance in the
[Union|. International treaties concerning the protection of human rights on
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which the Member States have cellaborated or to which they have acceded can
also supply guidelines to which regard should be had in the context of [Umion]

lawr.

The fundamental nights recognized by the Court are not abselute, however, but
must be considered m relaton to their socal function. Consequently,
restrictions may be mmposed on the exerase of those rights, n particular m the
context of a common organization of a market, provided that those restrictions
1 fact correspond to objectives of general interest pursued by the [Umon| and
do not constitute, with regard to the aim pursued, a disproportionate and
mtolerable mterference, impairing the very substance of those nights.

Having regard to those criteria, it must be cbserved that [Umion| rules wluch,
upen the expiry of the lease, had the effect of deprving the lessee, without
compensation, of the fruits of his labour and of his mvestrments in the tenanted
holding would be incompatible with the requitements of the protection of
fundamental rights in the [Umnion| legal order. Smce those requirements are also
bmding on the Member States when they implement [Union| rules, the Member
States must, as far as possible, apply those rules in accordance with those
requurements.

In the present case, it is clear from Article 7(4) of Regulation No 857/84, as
amended, that in the case of rural leases due to expire where the lessee 1s not
entitled to an extension of the lease, the Member States may decide to allow the
departing lessee to keep all or part of the reference quantity if he intends to
continue milk production. It 1s alse dear from Article 4(1)(a) of Regulation No
857/84 thatin order to complete the restructuring of milk production Member
States may grant compensation to producers who undertake to discontinue milk
production defiitively. It is true that, if that provision is read in conjunction
with Article 4(2) of the same regulation, pursuant to which the reference
quantities thereby freed are to be added, as necessary, to the national reserve, 1t
may be inferred that, n so far as the reference quantity corresponding to the
helding  returns to  the lessor, it cannet be taken into account when
compensation is granted.
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Heowever, that conclusion does not preclude the possibility for a departing
lessee to obtan compensation calculated on the basis of all or part of the
relevant reference quantity when that is justified by the extent of the lessee's
contribution to the building-up of milk production on the holding. In that
event, the quantity taken into consideration for the purposes of calculating the
compensation must be treated as a freed quantity and, consequently, may not be

put at the disposal of the lessor who repossesses the holding.

The [Umnion] regulations in question accordingly leave the competent national
authorities a sufficiently wide margin of appreaation to enable them to apply
those rules in a manner consistent with the requirements of the protection of
fundamental nights, either by giving the lessee the opportunity of keeping all or
part of the reference quantity if he intends to continue mulk production, or by
compensating him if he undertakes to abandon such production defintively.

The subrnission that the rules in question conflict with the requirernents of the
protection of fundamental nights m the [Unien| legal order must therefore be
rejected.

It follows from all the foregoing considerations that the reply to the second
question must be that Artide 5(3) of Comrmission Regulation No 1371/84 of 16
May 1984 must be interpreted as applying to the surrender, upon the expiry of
the lease, of all the agricultural production units leased, even it those u mits, as
leased, had nether dairy cows nor the technical facilittes necessary for milk
proeduction and the lease provided for no obligation on the part of the lessee to
engage in milk production.

Costs

The costs mncurred by the United Kingdom and by the Commission of the
European [Umon|, which have subrmitted observations to the Court, are not
recoverable. Since these proceedings are, in so far as the parties to the mamn
action are concerned, in the nature of a step in the proceedings pending betore
the national court, the decision on costs 1s a matter for that court.



On these grounds,

THE COURT ({Third Chamber),

1 answer to the questions subrutted to 1t by the Verwaltungsgenicht Frankfurt
am Main, by order of 17 December 1987, hereby rules:

(1) The term 'holding' in Article 12(d) of Council Regulation No 857 /84
of 31 March 1984 covers all the agricultural production units which
are the subject of a lease, even if those units, as leased, had neither
dairy cows nor the technical facilities necessary for milk production
and the lease provided for no obligation on the part of the lessee to
engage in milk production.

(2) Article 5(3) of Commission Regulation No 1371/84 of 16 May 1984
must be interpreted as applying to the surrender, upon the expiry of
the lease, of all the agricultural production units leased, even if those
units, as leased, had neither dairy cows nor the technical facilities
necessary for milk production and the lease provided for no
obligation on the part of the lessee to engage in milk production.

Grevisse Moittinhe de Almeida Zuleeg

Delivered in open court in Luxembourg on 13 July 1989,

J-G. Giraud F. Grevisse
Regustrar President of the Third Chamber
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